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West'n District. 
, the court below, having failed to prosecute Sept. 1822. 


his appeal within one-month, ‘as presetibed: ~~ 

o} by i in the Te isinture, passed’ thie Ist” bom 
wv, Mareh, 1822, the record has been brotight up > ae ate 

» by. the, appellee, ¥ who has rayed that the « ed, ith dame 

is judgment of theyinferior ¢ court shotiitibe af- jay. 

pr, firmed withedamages. 

te "These cel sot t the prayer 

pri appellee, is “the | manner in whieh the 

record is made up. ere is neither state- 


_ ment of facts, speciabverdict, evidence taken 








 déwin by'the"clerk.»written document certi- 
fied, or any thing*equivalent’thereto; and the 
question is presented, whether, in the absence 
of these, the’ juigneavet ihowoull bélow can . 
be -affirti@@? * Seg: #& Mew wre a 4 
This’ question’ tiag already’ been befofig the 
court, iv the rcase”of Clarke ‘wa. ‘Pathum, 3 
Martin, 405’; did it. was there held, that where é 
+ the appellantdid not bring up thé facts of the 
case, sqjas,to enable thercourt t to gyrtine the 
record, and see whether th there Was error in 
the judgment complained “of that the judg- 
ment would be confirmed, ‘and damages given 
for the Selays 
_.. Bheasame ‘point was again’ Brought under 
_ consideration in Shannon ys. Bavmibell & others. 
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West'n District. 4 Martin, 35, and received a similar decision, 


Sept. 1822. 


w~, The opinion, there delivered, was sanctioned 


YEISER 
vs. 
SMITH 


by that given in Dussuad”& als. v8, Dussilltu &: 
al. 8 Maritn, 164. seer’ 
It would be sufficient pogieran to,. these. 
opinions, as settling our jurepradence on this. 
subject; but as a different view of it.was taken’ 


in the case of Stringer vs, Duncan & als..7 Mart. : 


359, we have examined.the, question, de .novo,. 
and we are all satisfied, that the construction 
given torthe act in the cases just cited, is the 
correct one; and.that at is our duty to af- 
firm the judgment of the, inferior court with 
damages. ) 

The act of ‘the pein organising this 
court, provided that suitsimthe district courts, 
where the matter in dispyte exceeded $300, 
might be re-éxamined, reversed, or affirmed, 
here; but that there should be ng reversal, , 
for any error in fact, unless on a special ver- 
dict, statement of facts, Ke... oe 

By this law, a statement of fects is neces- 
sary, to ‘authorize us to reverse a judgment. 
It is silent as to what will justify an affirmance 
of it; expressto TE 4 est exclusio altertus, and it 


seems a matter of course, that the judgment. 


should ‘be confirmed, when we.are not au-, 
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‘ 


thorized to reverse. Where the apjtilant al- 
leges error, but proves none. 

For'these reasons, and#those expressed in 
the case of Shannon vs. Bérnivell and others, 4 
Martin, 35, we are of opinion, that the judg- 
ment of the~district court be affirmed with 
costs, and ten per cenfum on the amount of 
said judgment, for delay.” 


Johnson for the plaintiff, Baldwin for the de- 
fedant. 


— - 


FERGUSON § RICH’ys. ROBERT MARTIN. 
ae 


a? 


pe aLrema the court of the sixth district. 


case undér tlie late’ act of the legislature, and 

*the same Guestidhs are presented which offer- 
ed themsélves in that of Vetser vs. Smith. As 
the appellarit, whose duty it was to have fur- 
nished a statement ‘of the e fagts, {6 enable us to 
correct the error, if : any, in te decree of the 
district court, has failed to do. so; we must 
consid@r that re aled, not to réverse the 
judgment below; Fh id 

cution. 


to procrastinate its exe- 
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Sept. 1822. 

OPQY ay 
YEISER 


vs. 


SMITH. 


If the appeal 
is taken for de- 

lay, the judg- 
PorTER, 3. activ A the opiffion of ‘The ment of the 


court below will 


court: The appellee The brought up this be affirmed with 
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e 7 
He ee It is therefore ordered, adjudged and de- | 


we creed, that the judgmeft of the distriet’ court 


FerGuson & 


Rca be affifmed with eosts,’ and ten perscentum 
Maurin. damages’ for the’ délay. ws : eke 


Oakley forthe plaintiffs, F Thomas for the de- 
fendaut. 
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—— 
KEMPER ys. ARMSTRONG & AL. 


Irasuitvefor Appeax from the court of the sixth district. 


damages, and 
for an injunc- 


¢ | 
. . ~~ . of ‘4 . * 

tion toquiet,&c. Martin, J. delivered the opinion of the 
an appeal will ° 


lie, tho’ less tha ae ’ oe 
$300 be ore court, The petition states, that the plaintiff 


for damages, the ° being 1 in the opeh and peaceable possession of 


land being of 


sufficient value. a certain’ tract of. land, which"he “had lately * eo 


Damages are 


ee botight, thé defendant Fristoe, shériff of the 
parish, forcibly and unlawfully entered there- 
on, by*the directions 6f the défenf@ant Arm- 
strong, and levied, ona part thereof} an execu * 
tion, issued on a “+jldgment obtained by said 
Armétrong against L.. Martin, the plaintiff’s 
vendor. THe petition concluded with a pray- 
er for an injunction and damages. 

The defendants pleaded the general issue. 


Héged purchase, of 
Hutisr sustained any 
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and espegially denied} 
the land, and’ that the P 
damages. 
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The plaintiff had judgment for six and a 
‘quarter cents and costs. The defendants ap- 
pealed. 


The plaintiff’s counsel urges the appeal 
ought to be dismissed, because he claimed 
ouly $290 for his damages. We think, with 
the opposite counsel, that the matter in dis- 
pute was so much of the land as was levied 
upon to satisfy the judgment against Martin, 
which appears to be for $577 871. 

The judgment and execution in Armstrong’s 
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Sept. 1822. 
Dry 
KEMPER 

vs. 
Armstrrone & 
Ak. 


suit, and the deed of Martin to the plaintiff, 


make part of the statement of facts. There is 
also the deposition of Baldwin. 

‘ This witness swears the plaintiff told him, 
in November, 1821, the plantation on which 
he (the plaintiff) resided, was his father’s; that 
he had purchased, and was improving it for 
him, as his agent—that he had no property 
except a negro woman in New-Orleans, for 
whom he gave an order to the witness, to 
whom he was indebted, but the witness could 
not obtain her. 

The deed of sale is prior to the judgment. 
Martin expressly bargains, sells and delivers 
the land to the plaintiff, and warrants the title. 
The plaintiff promises to pay $12,000 for it. 
VoL. xu. 38 
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in five years—paying yearly $500 for the in- 


ww terest. la case of failure in the punctual pay- 
ment of the price, the land is to revert to the 


vendor. 

The plaintiff - proven his title and pos- 
session by the deed, which expressly states a 
delivery, and the entry by the return on the 
execution—nominal damages are due for any, 
the least, wrongful entry. He has therefore 
made out his case. 

The defendants urge, that the deed is one 


of lease, not of sale; that the $500 area year. 


ly rent, and the sale, if any, was not a serious 
one, for the plaintiff did not bind himself ef- 
fectually to pay the price—as, by his failing 
to pay, the land was to revert, and, conse- 
quently, the sale was to be avoided, and he 
discharged from any obligation to pay the 
price—that Baldwin’s testimony shows ‘the 
plaintiff was not the owner of the land—that 
the conveyance was a fraudulent one, the ob- 
ject of the parties being only to protect the 
land from the effect of the judgment, which 
Armstrong was about to obtain against Martin. 

The deed has been correctly considered 
as one of sale—Martin bargains, sells 
and delivers a tract of land, and the plaintiff 
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promises to pay $12,000, as the consideration "a n District. 


of the sale. 

Nothing shows the contract to be one of 
lease. The $500 stipulated, in yearly pay- 
ments, are expressly said to be the interest 
of the deferred price. 

The clause providing that the land _ 
revert, if the price was not punctually paid, 
does not vitiate the contract. Indeed it is al- 
most of the nature of the contract of sale. 
Civ. Code, 361, art. 86.—There is nothing ille- 
gal in it, and the law has made express provi- 
sion for its execution.—/d. art. 88. 

We cannot assent to the proposition of the 
defendants’ counsel, who urges that it avoids 
the contract, relying on the provision of the 
law, that “every obligation is null, that has 
been contracted under a potestative condition, 
on the part of him who binds himself.” —Civil 
Code, 272, art. 74. 

This clause cannot be considered as con- 
taining one of the conditions, under which the 
vendee’s obligation arises. It is a resolutory 
one only.—13 Pand. Franc. 20.. It cannot 
avail him, for he could not invoke it without 
availing himself of his own wrong—Pothter 
Vente. ff. de lege Contr. 2 & 3—and he never 
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West'n District. would il to do s . — ; 
Sept. 1822. ould fail to do so, if the thing sold hap 


~~ pened to perish before the price beeame pay- 
KEMPER able ‘ 


vs. 


Anustnoxe & — Baldwin’s testimony cannot destroy the writ- 


ten evidence of the plaintiff’s title, resulting 
from the deed. 

Fraud is not alleged, and cannot be implied 
from the circumstance, that the-sale had the 
effect of removing the land from the reach of 
a creditor, who was on the eve of obtaining 
judgment—the law has declared, when a 
creditor shall have a lien on his debtor’s land, 
and the courts cannot anticipate the provision 
of the law. There is no evidence that the 
plaintiff knew his vendor owed any thing. 


It is therefore ordered, adjudged and de- 
creed, that the judgment of the district court 
be affirmed with costs. 


Johnson and Scott for the plaintiff, Thomas 
for the defendants. 
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OFFUT’S HEIRS vs. ROBERTS & AL. 
The verdict of , — 
a jury will be Appea from the court of the sixth district. 
disregarded, if 
they finda fact 
of which there is 
not the least tit- 
tle of evidence. 
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Martin, J. delivered the opinion of the 
court. The plaintiffs sued by their tutors 
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and curators, except one who sued with her 





West'n District. 


husband, on the sale of sundry negroes, ~~~ 


part of the estate of their father, sold by 


° . . vs. 
the parish judge, the price of whom was Rosgnts &ar. 


expressly made payable to Seth Lewis, tes- 
tamentary executor ; they alleged, that the 
latter had rendered his accounts and did 
not any longer act as executor—they brought, 
at different times, two suits for the recovery 
of the first and second instalments of the sale. 

The defendants pleaded to the first suit 
the general issue, averring that the plaintiffs 
were not the children, or heirs of Offut; that 
the persons named as their tutors or curators, 
had not that capacity; that the plaintiff Ann 
was not the wife of J. Miramond, with whom 
she sued as his wife. 

One of the defendants separately pleaded 
his minority, and the want of a curator. 

The first suit not being tried, at the incep- 
tion of the second, the defendants pleaded to 
the latter, the existence of redhibitory de- 
fects. The two cases were consolidated; there 
was a verdict establishing a redhibitory de- 
fect, which avoided the sale of one of the 
tlaves, valued at $2000; the jury found for 
the defendant ; as to the rest there was judg- 





302 


CASES IN THE SUPREME COURT 


West'n District. ment accordingly, and the plaintiffs appealed; 


Sept. 1822. 
Pry wy 


OFFuT’s 
HEIRS 


and the defendants, under the late act of as- 
sembly, have prayed relief. 


vs. ° ° 
Roserts &a: Whatever may be our reluctance in setting 


oo 


aside the verdict of a jury, we are bound to 
do so, where it is unsupported by any evidence 
in regard to some material fact. 

Here the defendants pleaded the general 
issue, expressly denied that the plaintiffs were 
the heirs or children of the person whose es- 
tate is claimed, and that the persons who 
style themselves tutors and curators of the 
minors have those capacities. 

By the statement of facts, the least tittle of 
evidence does not appear to have been pro- 
duced to establish what was there denied, 
and was of vital importance to the success of 
the plaintiffs. 

It is true, on the second suit, the like pleas 
were not made, and the defence was confined 
to redhibitory defects; but the two suits were 
consolidated, and we take the effect of the 
consolidation to be that the cases are to be 
considered as if the facts of both petitions were 
introduced in one or several counts, and those 
of the two answers put together in one. 

On suits, thus consolidated, but one judg- 
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: 5. : West’n District 
ment can be regularly given; and it appears Sept. 1822. 


to us, that in the present instance, the plain; “v~ 

: * me Orrut’s 
tiffs cannot recover, as they have failed to es- - nzs 
tablish their right to any part of the deceased’s Ropenrs &a1. 


estate. 


It is therefore ordered, adjudged and de- 
creed, that the judgment of the district court 
be annulled, avoided and reversed ; and that 
there be judgment for the defendants as in 
the case of non-suit, with costs in both courts. 


Baldwin for the plaintiffs, Thomas for the 
defendants. 


——— 


FERGUSON & AL. vs. BACON. 


Appeat from the court of the sixth district. _.The appea! 


will be dismissed 
aes if there be a bill 
Martin, J. delivered the opinion of the of exceptions to 
- Es . the final judg- 
court. In this case there is a bill of excep- ment, and no 
‘ 2 . . ., Statement of 
tions to the final judgment of the district facts, 
court, but no statement of facts. 
No bill of exceptions lies to a final judg- 
ment. Bujac & al. vs. Mayhew, 3 Martin, 613. 
It has been frequently decided, that the ap- 
pellee may have the appeal dismissed when 
there is no special verdict, bill of exceptions, 
case argued, or statement of facts. Harrison 
vs. Magee & al., 3 Martin, 397; Taylor vs. Por- 


ter, id. 423, 
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West’n District. : hi 
Sept. 1822. In this case the defendant and, appellee 


w~~—~ has prayed to be dismissed. 


FEercuson & 


9 It is therefore ordered, adjudged and de- 


res creed, that the appeal be dismissed at the 
plaintiff and appellant’s costs. ; 


Baldwin for the plaintiffs, Wilson for the 
defendant. 


eee ee 


BUTLER vs. DESPALIR & AL. 


No judgment Appeax from the court of the sixth district. 


can be reversed 
on the mere as- 


signment of er- Porter, J. delivered the opinion of the 


rors, which 


might have been Court. ‘The defendant has assigned errors ap- 
cure VV evie 
dence legally pearing on the face of the record. 
introduced. dea te 
The first is, that the petition does. not al- 


lege demand on the maker of the note. Ifthe 


other allegation in the petition is true, that 


the defendant signed as surety and not as en- 
dorser, the transaction was not a commercial 
one, and demand was unnecessary. 
. The same answer may be given to the se- 
cond error alleged, viz. want of notice. 

The third and fourth are corollaries from 
the two already noticed, and require the same 
judgment. 

Where the errors complained of are such 
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as § night have been cured by evidente legal- "0 eal 


ly*given on the trial, we cannot reverse the www 

_ judgmetit »below “on the nitre assignment of — 
thesé errots,Mbedbust we do hot know? but — 
such evidence wis iitroduced. The rule on ’ 
this subject is correctly stated in the case of 


Diunoy VS. Clyma & al. 1s 11 Martin, 557. 


It is thensfoms ondenali adjudged and = 
fered, that the judgment of the district court 
be affrmed with costs. 





Thomas for the plaintity Baldwin for she 
.defendant.. — ~ * : 


ALpenr vs. DAVIS. 


A h t of th th’ districts enee i 
PPEAL , both the court of the sixth dis hg ed 
AP ae of a cause, 


, PorTER, J. delivered” the opinion oft t ot be as 
court: “The défendant i in this case assigns AS vn che tate ‘ok 
error, “on the facé of the rgcord, | evidenee in- eer 
tréduced by tiniself on the%trial, of the cause. 

Errors, in fact; can otfly be correéted in this - 
tribunal,” By “Bringing” up “all the evidence 

‘taken in*the inféMor court ; "arid the) appeant 
|} catinot gmake his fi@élect in doing § 80, a ground 
for relief in another shapg. i 

: We'have ‘doubted, whether it was hot oir 


Vo1. xu. 39 : 
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‘ x u 
West’ District. duty to affirth the judgment of»the court be- 
Sept, 1822. % Rey ° 
wrw~ low with damages; but as the’ testimony*on 


AuBERT Which the error "s alleged appears, by an. 


Davis. 


‘swers to interrogatefies; it fs Wét clear but the 


defendant may have thought himself entitled 


to relief in this way. os 


It is therefore ordered, adjudged and de-, 
creed, that the judgment of the district court 


be affirmed with costs. , 


; © 5 
Thomas for the plaintiff, Bullard for the de- 
fendant. aL 
CAVENAGH vs. GCRUMMIN: ..-. § 


. ae? nus 8 
A promise to . my fs) me Lr 
deliver 2 s0umthiy, Appeal from the court of thegixth district. 
and likely negro ~~ * Og 
boys aged, Koo Maruews, J. déliveted the opinion of, the 
at $1200, is dis» 


charged by the court. © Cavenagh, the plaintiff in the .court’ 


delivery Of 2 ic. below, and now appellee, instatuted thisguit-on 


ly negro boy, two intruments of ewriting, made.in hig fayour 
by-the defendant and appellant, on the 13th 
July, 17821.. In one, he premises to deliver to 


the plaintiff, on or Wefore théwfirst day,of June -: 


next,” ensting the date of said instruments, a 
sound and likely ne to boy, aged-between.the 
years,of twenty and twenty-five; which ne- 
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tains a promise. to-take up. and,pay off $800 

oftCavenagh’s paper, ée. 

« Itis agreedly. that the judgment of the dis- 

triet court is egrrect,,sorfarias founded-on the 

last-of theseinstruments; maior thgaeiase 
ebe noticed. : 

THe facts of the enateitieiver, ealbieie the 
recordy‘show éhat these promises were made 
tobe fulfilled in“payiment ofthe price df-a 
tract of land, «purchased by: the defendant 
from the*plaintiff, being $2000. Im the act of 
sale, the mode of payment is stipulated, ‘and 
corresponds with the collateral promise; ex- 
cept, that the expréssion in the former is, (in 
relation to the 1iegro) that: he is to be valued at 
$ 12005 she tsvalued at thateum. 
+ Pfom th tetlonef ‘the-act of éale, and pro- 
mise to deliver the negro; taken together, we 
are clearly oftopinion, that thepriee of $1200 
was agreed on, rand fixed by»the parties to 
the contract, as’ thie value ofa negro; such as 








is désctibed in said-agreement. The-expres-— 


sion, to be*vahiedyrwhen taken. in. conjunction 
with thé-words of ‘proffise, in the collateral 
instttimefit;* cléarly *mean. to, be: received, oT 
ébanted*atthat priee,*.They obligation of 
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307 


gro’ boy is valued at "$1200. The other con- —— 


Pw 
pean 


Chvsitaix. 









+ 


308 
eT Distriet. the prognisor. would be fally dischanged bythe 


pb atl 
erent 


Gusigtain: 


CASES IN THE SUPREME: COURT 


delivery, ofga. negro, corresponding» withthe 
description contained-in the,prowlige;vandshe 
insists, that’ he has fulfilled his emgagement by 
# tender ned gpe,imade,to the appetice, 
d, sbortl he inal gay 
and § y previous. to. t 
mited in His. contracty seeeat fou treda.™ 
To support this. ~plea,.of. tender, ie relies, 
ptincipally, on. the actof 1821,. entifled: “an 


act. concerning tenders ofppayment;” mii, 






he co 


subject, 


ment;. ‘as laid: 


hassrepegled: ‘the rules. on the 










down i 








and, is intended: bystheslegiel -tavopemate 


principally, on-costsy..or. fraievide justice; sit 


leaves the law ag.it formerly,stood, in. rélation 
to the entire digcharge.of.t debt.or-obliga- 
tion... Indeeds the-d has-not} in ‘the 
Present casfy, braught-himself:.nithin thethles 
prescribed by ei 


der,is.not. testimony-of two 


witnesses. We chet Gh aaa. ae a 
It is, however, the opiaion of the-courtj4htt 


of” Ve oh Cheey ee, - 


re of pa tobe ac ry 4 





thedaws,ias. his-ten- 
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peas, yt , Areas “ the court of the sfth districty : 


. a : ee 
stesso ® Scott, dor thé” plaintiffs. ¢ Qn the 7th June, 
Adiestence- $810 te présent plaintiffs obtained agi udg- 

Hi) 


tion of immove- 
bo 7) s 








Pot i perieoted é 
until the signa- Ww ich was: regularly recorded on t 


ture of the auc- 






* 
sate 
tioneer is affixed mohth, *A short time afterwards G i 
A third pos- 44 me ~ 
d. His widow continued in the pos: » 
thecaryaction is 
* cussion of the 


to the process- 4 ‘ “i g 

. verbal. leavitt Poonsiderable property , greatly 
sessor, against +... . 7 
whom an laees inv e 
Eanete ion of his estate, and. on the 8th Q em-, 
demand the dis- her, 1919, the judgutent vas révived against¥ * 

ty of hi 7! ee i 

property of 4's her, as tutrix of her mingrehildren, and an ex; 


ties, but not of b _- , vA wee pn G Ke 
pronerty. in’ the ECULION issued, on which the sum of $635 was 


hd pono, by the sale of property. The revival , 


.! « 
ofr ae jlidgment was not recorded. On the 2 


ag : sublet and 30th of June,,1820, the whéle estafe Ww 
: “, ‘ a €% 
has tucconeeiy Sold publicly bythe parish jullge, at the re- 
re real pes (uest ofthe widow. The enate wasg on 
eee itd mus & CRECIt, till “ Ist.of April, 1821, and, before 
acredit&# mus al rele aid 
bring his action the debts e du e, ‘the y 


7h . , 
agaist the last r AO Neb ae , 
putiacer, 2nd by the Widow to Fine of the credit f: ow 













‘ascend in suc- 


cession to the clusion of others, sand ‘the present’ 
o sh fh, 


* first. 


m ent ” ’ 
rémained unfatisfied. . ; ‘on 
* The present suit is brought by the plaintifi, 


praying an order of geizure to sell certain 


slaves in. the possession of the defendant,, 
> “ 
é 
2 ~ 
¢ * + 
co * 
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“% 
* whieh belon®ed @o Gardner wba odd W Wien a District 


¢ which Were sold at the sale estaje. Ow 
‘ Pa g pninaaoatc, that diairiodgment™ so tela 
Washes. 
mm \ geheral mertgageson-thé whole 
Pdnet, from the 7th bh yi 1819, 
7 ee _ on which it was réndeted. Thateshe 


4@ y sthe gportsh judge; doe@ngp Pt- : 
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q* 
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it; and that they have a right ¢ . 
‘and sellany property that may be acttiate 
third persons, which belonged | tothe 
ABs An order to satisfy their judgment. 
It cannot be. deniedy that the judgment cre- ‘ gi 
ated a judicial mortgage on Gardner’ Syestate i, 3 
Pea the day of its rendition. The only inf 
the . a whether st has been destroyed by, > a 
a4 ano roceedings. . 
nd’ we wi Keiner the, sale , by ihefparish 
judgéie sstroyed it, It is clear that a, 
"mide by the heir who snceeeds tdietqccepts A a 
os valgecee sion, MfithouPthe. benefit of dnigyent# ~“ # * 
P gi of opesty,jgubject to a mortgage, €ither 
. eneral. or special, does nof'dedtepy the right, 
‘of a mértgagee to pursue the property in the ., os 
(Bands | of third persons, any more than a sale "eal 
"made by > deceased fiimself. Because, ‘in 
that case, the heir steps into t face and 
2 ae of the anvestor, takes po on of the ’ 
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. withousthe benefit of an inventoj 
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. the widow, but whetheg i in his capatity 
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‘puberty is own, and becomés indie ws 
liable nd responsible for all the debts a 


Wren mt of the ‘deceased, ’in the same te 


i. 





magner as he himsedf was bound—wa ‘Is 


bound.:by. qny particular riles of adghinis 
tien, dn this case the widow continued in 


Ppston the whole property of teil ce 
wi ti observing the rules of law ne 
ya i'herself of the privilege of 

tH tommunity, and there qmaking ‘ 
individually liable for all the debts ae en- ‘ 
* gagements of the decégsed—and acted with- 
out observing the rules of administration. % 
appears to me then, that she does not diffe 


from the heir accepting, purely anim 
e 





nci 









no leBal chargcter.i in which he acted; she, — 
ingfct, converted the property to GER own 
purposesaagit i is true, that the sale of the pre- % _” 
sentepgoperty was made publi a chy 


rish jadge; but it appears, as ted 
-cess-verbal, that it was made at + jones am \ 


ho® y 















judge of probates or auctioneer, does not a 





pear. I[tié presumable it was glade as 


tonge ap it is stated to have” beéh 4 
request of the widow, om ig by ha 4 


made a 


* 
& 





na ape at ph ate'eale. 
ay - Mm, bé réduced?to this ‘sim: 
"aig, Veaivin adage 


if pes ra figage: hig Wi 


mueSs | 


7 ¥ 
ite % 
y as Ve r] 
wig » 





. yt : fie ale 
sous? It pega i a 
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r ngof the toes i 


pee oF 


* pnghe pra » 
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4 oe . gia 
- | wf St. oe Yi sa it pay be'pu nee in “the pan bandh 
Re ird pe bs; ‘nor is there any exceptions 
. ’ sacaaoe Par. a Be 
-_ the mhanner in w hich: it migy. b have come Ne 
Winnrs s. Me was ‘ 
their posstssion.” It seems to conten olat ie in 
that: it should’ be a ee | é 
* or ptf * « 
purpose of sat in : 
*. it i8 sold for suc partic a mi 
) ga e can hever ¢ | ay “ 
* a} ti 
t is denied, “that hen sale m ‘ } " 
ke ge, in the aa : 
Py estroys the rig ¢ 
© r 
that he h 
, hat So, 4 
ie alte! into'whose s soever | it 
? debt j is satisfied The p 4 
* ‘Sell apt subject 10.10 ng Mt 
~~ P 
» © ¥ it must be sold fot cas eeds. | % 
iate paid in oo eo = 
rwise, acco to tt ik . 
PO oe ; . 





our cats the mortgage “credo 














a ft parish awl to sell the w 


property of thie dect ola, cr ‘and 
collectio op 8t the mon a 


or ‘athlgeprooemighve ho di 
he 


S roper, and Y" mo! 
| ibd fet tedious r 









_ter situa ei on the fe a + + | 
mple c feditors. > 














, 


; 


OF gs STATE OF LOUISIANA. 


their securif S as. othe r ereditors are. "oe: 
oh ae itds.evident ‘haul : ery 
; a ackson_ & at. 
ede eed j ws ‘regular cou f. admi- ae: 
histra , The, ate remained, ; in her pos- 


ce near fwelfe't monghs bi before pny: appl 


for. Asal was made. . The | debts ‘aris- 
are they they became due, 
fert 2d, andses course no, classific - 
The whole est 
lap ede of transferred; the 
ao pemgrag satisly. thi 
w/ Hfythere was other Pror 
: ay of sf def dant topaint 
a; in Domat. v I, p 386, » art. 
. dee. iyiiat’ the sale made by. the 
gecu “tHe property of wo fig? 
DE destroy . the wil age . 
a ey ite . 
= + Sina is: not here, 


ike a pice itas Beds | thatthe. 
al 0 the ria sagaiost, the. Widow, as 
ren, Sa ya ju- . 


as it gp not 
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a re proceeding.:i in order Sgenaple the 
—~ pursue mortgage ist they 

i Jncnsor & au. if it. bad 6 uvecondediitwould i bird , 
win ated a mortgage, agamst. b: widowss ‘ a 


revived against, her ag, tutrik.» ¢It .was ol 





















tended to operate against thelproperty , 
‘ deceased, ip her Jhands.to be admjnisieted, ' 
oe rlaw provides, . that:no,exeoution ae 
sue against the,.property ofet +e fei ty 


- until it is Revived pgoing die int 
q ‘. , tatives, by» the ordivaeye ivi lily 








‘ Coase. p. 490, art, 7; ‘aud ‘the Or ET 
+ °° gion me >pesty», ofl rs! 
widow. p 
. Seer podldbe ninco 









D1 the-revival¢a ~p dig si 
wn whecessary) thab he. wa 
‘¢ — jadgment would, then, operate.-« 
. : * fromphe date: of . : 





* , » the sale the, parish j 


“ offfudgment, has destroye 
gage, ib mustgtill exi 
a ; - But ark se 
_below, seems.to haye § 
ae. “that, ewer bolifid® to 






ph n auswerite it 
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, , * . s ' 
P propetty was sold op the'Tast’ day of sal@*with Vibe Dist. vi 


Sept. 1822. 
| j " 
w tC ew 
: F otherreal propetty, ‘afid that doedho en 
aa make aily distitiction’as to‘hodrs or thiates. uw & 
ILLIAMS, 


di cases: of mortgages, “he law provides that =, 
hich Ate execated on'the sathe day shall 
e equal Gignity, althiouzh the iotary shall 
io gae the hour: “Civil Code, 470-79: 
yeatnevelggtrifie must apply it this’case. 
a ofmegroes were sold oft the ’siime | 
day, among whom aré-thiose claimed “bythe = @ 
inbiffs ; nor cant appear, that the slavesSin -° 
* questi n werg, first or last ; “the meré ¢ir- | 
jeit havin Placed anit o | Me 
woxverbal is'notaevitence ‘thal-t 
arbi The parish Fudge proteeds 
yt % the highest bidder, afid 
fe ‘lodes, ‘the ttiestare @alled i in 
iiethe proceds-verbal, See i 
' “comply with the héq : 
re aécident ic es is 
7 | tin order , *° 
defelitant , 
iwith the’ Piles ‘of di 
m : tithe property ‘aiid ten- , 
i + deni the eae expenses; ifr yorder 40 
cat eae ae 
ae “ae He byéth® defen > that we ee { 


, oe @& Ts he 
he ! 
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4, 
ww bill 
wane oe showld, at least, have divided our claint'among 


w~ = all*the putetiisers on. the: last day § ofa an 


"agg Wax. a 


> The plea of “division may be plead:by . BCO- 
Wnts. surety, in cases of suretyshipy by virtue 
the provisions of our ode. But ' ‘Pknow of 
law to authorize us to-apply that doctrinedo 
the present case. ‘The defendant i is not.in ae 
situation of a surety ; ; hog the holder « of. orn, % . 
perty liable to a general mortgage, and ay 
is other property alsé' equally liable. , 
case the law. provides, that the crit : 
| first seize thé property, last ‘sol | | 
- _ to the first sal is debt is Bay 
’ ( on is*no i requiring hi 
n his debt among any set off 


"This property was purchase ed 


2 
















sequel to ye ik conse 
Py the last property sold, which be 


: a ner’s estate. The sale. hi 
* # . rish judgesgy as her vote 
her fhotanck at her request, mh shetieg 
avail herself of her ¥:¢ wrongy: and 
‘ purchasing: the’ propert ; 
right, destroy the mortgage ? me 
said to Be an innocent t pur 
- act t Of sa aléyif illegal, was icdagrerdi 
~ and She : oe offit, «° #% 










ck rf * 
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Ps * "* . 
pf +. * The > property wit sold, as longing the “_ - ase. 


fs 


oP suecession of cH Gardner, at ( the instance “V-~ 


of the widow; Gitrix of her minor children. “one 
It was the oe of theigninor’ chifdren, “="“"* 
How the the widow purchase in her 
give righ > Who was acting as tutrix of her 
minor ‘children: ange ¢ law expressly prohibits 
“tutes from p purchasing the property of the mi- 
See Civil’ Code, 68; Gr. 51.’ The pur- 
hase “made by her was void, and’ the pri- 
quently made to Williams, 


vig case, the® pro- 
a 
















* 






é widow poe 
ix of her minor children, 
lich ges confirmed | to her by ® 
roc red a ic sale 


4 $ ed, 
their property; a at t that sale, came 


thé pufehaser of os propeft nbw in es- 
e act is one Ypres probibi by 


% d of con void. The roperty .e Ss 
ee as vrioio the gale, 

























= 3 


d eas still liable to this judicial mortgage. 
i property of. the estate 


? 
ee ut an ‘I Ri TY, he takes it "subject to * 
same diéns, il existed on it * before im 


ae tt e angestor} and his gal Peers 
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Wei'eDisxict "Hie widow ,todk shielféstate: in hertown 


Sept. 1822. 
Ne OR 
Jackson & Au. 


vs. ry 
WiLuiams. 
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wroug, Dontua§s, Dy Ah WM andther vendee has 
no better right thatrif he had »purcbased from 
the original dektor. ey ae . 
The sale of a court df prébate Hees a 
extinguish a mortgage iol C enh 
40. Id. 490, art. ive RAO fos te eS Rs 
Admitting that it aunattieioste in the rt 
sent case appearsifib:tiaverbeen made by ‘the 
parish judge, iwhis capacity of auctioneey., 
It: does not"app@ar re we anges 







chaser. The sale oe . 
‘ond in one day! , 462, iS 


Tina for the defendant-§ 
did not record the first age 
ed a one against | 
reversion n of the former. “ae 

re was. a fami 7 oi conv 
orderto delifierate é, the affairs o 
tate, and it pean. | the sale 
judge of probates presid 

nd in consequence of i P iy pitoa 98 


the request of them pro -ded t 
%, This was, therefore, a judicial sale. 


"ey vs. ae 6 NG Hd ‘ide 





ae : 
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wi 1s necting Phe 
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: *Mangin, J..delwered the opinion. G the Wer! Dai 
* 49 © .court.:: The pliinti fis states thal they hada ywoow 
| jndgment-agaitht Gendnen, hich.was. duly “es” 
» bis. death, duly. revived ~ Wayans 
widew whojwastutrix of his. minor 
-atidl had.entered,on the-estate,and dis- 
posed of ity without Ae tiolgpersha: said, judg- 





~. 















@*id widonpand were, part obthe,estate,, and A 
en a ae to sagisfy the fodgmient.. , : 


corte 


ged one of t 7 






oa 


jesistence, ‘operated: as. ‘a tack Ea, ye the* 

cf q Hef the the land id slaves of Carder, - 

e ‘every. part offit, and not exclusi yon- any ° 

ite ra of a. third p par Yi wilh, ; 
is only concurrently: With 


Vobits, RR 44 She ee be / # 
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Tegree & au. 


« Wanker, 
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CASES IN THE SUPREMEOOURT 
West’n, Risse the rpstyeind therplaintifis magi have mafle 


—_—s | 


all the purchaserssparties. a) ee ae 
The districtcourtreatwotiopiniongsthab if 
the plaintiffs can'reéover »purehas . 
sers-of Gardner's esttite vit, 
sary to decide) they 
action against the last sforyifit bea fact-that 
th eSthust be considered ashe sale, they ; 









chouldvhavesproed@adthiagainet -albyithdt he =, 


cect Sirti Pon efor 
the Pest.” Jin ype Feige sg —_ 


Judgment was act 











gin: 








should ‘be snticdachine cau tadilias should nN 
ed” 









ed’ judgmenit 


i: 4 
recbtded—t Cu ured he! rment * 
ie" utrix. the hei , tit 







‘nn nu 
a Be ie tHe eb the “aes” - ° ae * 
ref ; , ' - ra 
"e capud int 3 7” ae ‘ 
the Pec Par yn 
m2 pore 8 Be ie , 
the paFish judge, on the ot ication he ie, 
dow, Atte liberation ofa fami 
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héth established: the propriety. of selling‘and ssf 


| ethe: terms of segley “Butomotiing, ppears to Sheree, 


"y mikieperne wwlertamatahtemnes io 


i f Ww MS. 
1 RT Mase dod et as x] inra 


ie cupbinnte ‘that 








the-widew ; ' 
at the about f eactiicc te oreiinshid Tie 


pe pteeatn nner 


om thé’sale 
took place without any am actliegn ah 
nese ate aden 


ee 


atidtioneer ot ‘parish judge, 9) MB 
rial act is’cempleteOnty after es 
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| f the sitting. » .. 
We ne belay conclude that 





wy te Pao: ‘f the parish: aes the 
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Westen dow'tidt Cassofh Were! iosterior pukehitser tg , 


pt §pm, 
ow 


eben He citi Compl . 
Wastes tte they were’ not sted 
» 9’ Thé teh H@aF td geMtid¥"hot ‘te 


¥. 


; “Aidine pom ‘against: ‘whi ‘ 
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thé defendants onder, StnBugirthey were pos® 








or 
“the 
partictlat aw, ivirde” jidgthent - 
‘s‘reh@eredstant Gn Resta ipee which 
lagih Stes thine rie? nett deem Comeiceten 
as Bite eriti ave pire. 
ceeded said PORN CHM Ptr ctiabeRe ARCO 
not favour either ee 
ottierst”* “ Padt rans 
ini Hi eabignh 


¥ mgt 







wae 


wi 7 il 
oe ’ 


ty inte whatever hier it a Code, ir 


EER RR OR tt bite” 





s So chen eres tor biliér 

rty (in of ottier thira” pases: 

sors) tiontgélged tor the cate debi 2'Poinitr, 
Hypotheque, hight, oe “ge: thi | 

Ourown statute details the means wie the 

third posééssor thas .to stay of resist the by- 
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potheeary agtion; and gives; among others, 





he as! n Uiedet. 


plea that thére js other yropertyqmortgaged aw 


‘a for the.same debt, ‘within the possession of. 
the principal ebigny Oro Code, 462. N othing 
seems to ayfthorize she conclusion-which the 
district jude, ini thehurry of trial, has drawn,» 
that a thied possessor nfy delay or resist the. 
creditor’selaim, op the, ground that there js, 
in the-handsjof. other Ahigdrpossessors, other 
property,mortgaged for the-same debt, when 
all the thigd possessors acquired by the same 
conveyance, 4. eby one entire act or deed of 
cSnvegance,, dimultanedu ‘ 

. Buttewhicre, safle anyhow, Property igsub- 
ject ite a general or,tacit mor ‘tgage, hagysweces- 
sidelysbliljseveral objects of feal | property. or 
slayes, the creditor must ‘bring his action 
againstaffie purchasers aceording to the 


of — respectively ; heat ‘ 


the last and ascending, in successjon to the 
oldest.— ets of 1817 p. 40; $200 
It appears, to us, the plaintiffs wer ofboun 
CassSn, bate te 
to resort to the widow or Casson 2 e 
' resorted to the present defendant nor to make 
eof the purchasers stated, parties ie = 1€ 
presént, suit, 





. if ;, 
Tt is therefore ordered, adjudged and: de- 


ie soso & at. 


| 
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West'n District. creed, that the judgment of the districkeourt 


Sept. 1822. 


ym be ainullgd, avoided. and reversed;, that an 
a: order of seizure and sale issuesagainst the 

Wiese slaves named in,the petitigns in the possession 
of the defendant, to satis the bakinee of the 
“judgment obtained. by the’ plaitttiffs, against 
Gardner, in hig life tne ; and algo..the sum of 
ninety-nine dollars and,one-alfjathe costs of 

‘the revival. of theyjidgment 9 against the heirs, . 

with legal interest—and, chats both courts. 


a 


< ‘ Age 
a * 
4, % 


MUSE vegfonses HEIRS. 4 *¥. 


A receipt of | AgpHit from the comms of ‘We sixth dittrict* 


the defendant, 
produced by the 


ea tg Maknn, J, delivered the opinion sof the 
eon anne Courti* The ‘plaintiff claims. $1000, which 
* he alleges were due him by the ndant’s . 
‘ -auicestor; forservices rendered aly orney 


at’ ‘Tew. 





The defendants pleaded. the seal issue; : 


and farther, . that, i if the plaintiff’s services 
were worth any thing, he was paid $250 by 
their dneestor, asa full compensation—that 
the plaintiff’ was to have finished the business 
above alluded to in wthe petition, but hedeclin 


» *PorreEr, J. did not join in the opimion, having ban ‘of eounsel j ip 
the cause ' 





va 


‘4 








ed 
are 


‘oth 


the 


cht 
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ant 
sun 
me 
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ed the ‘practice of the law before it was, 


theplaintiff acted, ao negligently in the dis- 
chitge of hit duty to their ancestor, that he 
suffered great injury*thereby. 7 
There ‘was’ judgment &gainst the defend- 
ants fo? $750 bat it was ordered that, that 


‘ sum be @redited to the plaintiff, on a judg> 


mefit obtained by the defendants against him. 
The defendants appealed. 


The statement of facts shows, that Kilgour 
deposed, that in,l816 he heard the defend- 
ants’ ancestor ca he had.employed the plain- 
tiff to settle the estate of Phillips, and to 
change and ‘novate all the debts of the estate, 
so that theig ancestor might have the benefit 
of themeht ie own name ; and he had agreed 
to pay a Wee of $1000—that the plaintiff was 
active in effecting this—that the plaintiff had 
obtained his admission-as heir to Phillips} of 


, was concerned with those who did—*that he 
had employed Wallace in this business, and 


was to pay him $1000—that Wallace had 

neglectedut, and he would discharge him and 

employ the plaintiff, at the same price. 
Murray proved, that the plaintiff laboured 


* 
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West’n District. 
: te Sept. 1822, 
and their ancestor was compelled to employ w.-~ 


‘other persons at an endrmous ‘“expense—that 


Muse 
rs. 
Ret ers’ 
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very hard in writing transfers of themdebts 


oN due Phillips’ estate to Rogers;" that he @in- 


~ ployedthe witness to defend Rogers j inpse' 
veral.suits, and gave tim wo yotes for $100 
each; one.of which Muse subsciftbed fordfto- 
gers, and®the other: in his owt name, asthe 
witness believes, .~* “ ml 

. The defendants proved, that the plaintif’ 
quitted the*practict in 1817, and restoved to . 
bayou Casson. ~ ee aT 

They offered in evidence; the plaintiff's 
receipt for $2 50—sa deed of mortgage from 
them to Rogers—letiers from the former to 
the latter—pthe. recogd ofda suit of their 
avainst the plaintiff, and “one in which the 
heirs of Phittips recovered the estate from 
Rogers. 9% *" 4 

Baldwin deposed; that when iiprrivedgt 
Rapides the plaintiff had novatedyhe debts 
due Plsillips. in favour of RogefS, and way 


laborious i in discharge of his duty: this was, | 


previous tothe institution of the suit of Phil- . 
lips*ibeirs—that,Porter was employed by Ro- 
gers to defend this Suid and received -$500;'. 
‘and the ue acted in concert withing 
the suit.) er e's 
The defend@its proved, that “they surren- 
dered all the debts, hitherto due to Phillips, ' 
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which had been transferred to Rogers, to West's District. 


Sept. 1822, 








Phillips’ heirs. wow 
Murray added, he knew the plaintiff was — 
Rocers’ 
employed by Rogers, but not on what terms— azine. 


that the latter being dissatisfied with all per- 
sons concerned in the estate, and complaining 
very much, he determined to have nothing to 
do with him, and returned the two notes he 
had received from the plaintiff. 

The plaintiff’s receipt for $250, is in part 
of his fees as attorney at law, for services 
rendered and to be rendered from the time 
he was employed by Rogers until the busi- 
ness of Phillips’ estate be finally settled, and 
received by him (Rogers) or the other heirs, 
whom he represents. 

The deed of mortgage, alluded to in the 
statement of facts, shows that the plaintiff 
was indebted to the defendants’ ancestor in a 
large sum, nineteen hundred and odd dol- 
lars; and the judgment that the defendants 
since recovered, for that of $830. | 

The letter from the plaintiff to the defend- 
ants’ ancestor, shows the distressed situation 
of the former in money matters; but throws no 
light on the transaction which is the subject 
of the present suit. 

VoL. xi. AS 
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The defendants contend, that the claim 
being for upwards of $500, cannot be proved 
by the testimony of a single witness—Ciyi/ 
Code, 341, art. 241—but the plaintiff urges, 
that he is within the exception of a subse- 
quent article, zd. art. 244; and that there is 
a beginning of proof in writing, in his receipt 
for $250, in part payment, produced by the 
defendant. 

In this respect, the case is not distinguish- 
able from that of Lazare’s executors vs. Peytavin, 
9 Martin, 566; and nothing has been said to 
render us dissatisfied with the decision there 
given. 

This receipt expressly states, that the $250, 
acknowleged to have been received, were 
paid by Rogers in part satisfaction of services 
rendered and to be rendered, in relation to 
Phillips’ estate. This is, therefore, a writ- 
ten proof that Rogers had employed the plain- 
tiff in the affairs of that estate, and that the 
compensation he was to have was above $250. 

Kelgour swears Rogers told him, he had 
promised $1000—the same sum had been 
agreed to be paid to Wallace, who had been 
discharged, when the plaintiff was employed 


in his stead. 
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Murray and Baldwin depose, the plaintiff ‘Se 


was laboriously engaged in the affairs of the ~~~ 
MusE 


estate, and that Rogers had employed him. vs 
The circumstance of the plaintiff being “sae 

employed by Rogers, is proven by two wit- 

nesses, Kelgour and Murray, and his sedulous 

attention to the concerns of Rogers. The 

quantum is proved by one witness only, 

Kelgour. His is a detailed testimony, which 

has nothing suspicious, and its not at all at 

variance with that of other witnesses. The 

district judge gave it credit, and we see no 


reason to doubt it. 


It is therefore ordered, adjudged and de- 
creed, that the judgment of the district court 
be affirmed with costs. 


Scott for the plaintiff, Johnston for the de- 
fendant. 


— 
COE & AL. vs. PANNEL & AL. 


Apprac from the court of the sixth district. The supreme 


court will re- 
mand a cause to 


Maruews, J. delivered the opinion of the be tried denovo, 


when the justice 


court. In this case Harriet Pannel, widow of the of the case re- 


quires it, 


late A. W. Pannel, renounced her right to the 
acquets of the marriage community, and claims 
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a privilege, on her husband’s estate, to be re- 


~~ imbursed the amount of her paraphernal ef. 


Panne. & AL. 


fects, disposed of and alienated by him during 
the marriage. His succession has been ad- 
ministered as vacant; and is, consequently, 
to be proceeded in according to the law, 
which lays down the rules by which the con. 
duct of curators of ‘this species of estates is 
to be directed. A curator of a vacant estate, 
cannot pay its debts without the authoriza- 
tion of the parish judge, by whom he has been 
appointed ; and such authorization is neces- 
sary, even in case there is money enough in 
hands to discharge all claims on the estate; 
but should there not be sufficient property to 
satisfy all demands, it becomes the duty of 
the judge, to establish the rank in which the 
creditors shall recover their payment, accord- 
ing to their privileges and mortgages. 

In the present case, the parish judge or- 
dered payment to be made to H. Pannel, of 
25,000 dollars, as a privileged debt on her 
husband’s succession, for her hereditary and 
paraphernal property, sold and disposed of 
by him, during the marriage. From this de- 


cree the present appellees, who are admit- 
ted to be creditors of the deceased, prayed 
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and obtained an appeal to the district court; 
which reversed the decision of the parish 
judge, so far as it accorded a privilege for 
19,800 dollars, part of the 25,000; and from 
this last judgment, Mrs. Pannel appealed. 


The evidence of the. case does not show, 
whether the estate of A. W. Pannel is sufficient 
to satisfy all demands againstit; neither does 
the judgment of the parish judge contain. a 
general classification of its debts, which is re- 
quired in case of insufficiency ; which renders 
doubtful the right of appeal, by the original 


appellants to the district court. But, as an 


order to pay with privilege, such as was grant- 
ed to the present appellant, might have work- 
ed to them an irreparable injury, we are of 
opinion, that the appeal to the district was 
properly allowed ; especially, as it gave a trial 
de novo in the higher court. 

In examining the judgment of the district 
court, and the whole evidence in the cause, 
we are unable to discover 6n what principles 
of law, a distinction is made between the 
6200 dollars, for which privilege is allowed, 
and the 19,800, for which it is denied. It ap- 
pears to us, that if the claims of the appellant 
were supported by evidence, and all founded 
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cannot modify a 
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ata succeeding 
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on the same basis, or consideration, viz. the 
sale, alienation and appropriation of the funds 
arising from, and making a part of, the extra- 
dotal and paraphernal effects of the wife, the 
same rules of law must be applicable to all, 
as constituting the total amount claimed by 
the appellant. 

But the evidence of her claim, for the price 
of the land in Arkansas, sold by the intestate, 
is so vague and unsatisfactory as to her title 
in said lands, that this court feel unwilling 
to pass finally on her rights; and believing 
that the justice of the case requires the cause 
to be remanded for a new trial, 


It is therefore ordered, adjudged and de- 
creed, that the judgment of the, district court 
be avoided, reversed, and annulled. And it is 
further ordered, that this cause be remanded 
to said court, for a new trial; and that the 
costs be paid out of the estate of A. W. 
Pannel. 


Bullard for the plaintiffs, Mills and Thomas 
for the defendants. 


——a pe 
BALIO vs. WILSON, TUTRIX, &c. 
Appeat from the court of the sixth district. 


Matuews, J. delivered the opinion of the 
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court. This action is founded on a judgment West's District. 


Sept. 1822, 
or decree, heretofore rendered in the court ~~~ 
; : 2 BALIo. 

below, by which a mortgage and confession os. 
Wi1son 


of judgment, existing against J. H. Gordon, 
the former husband of the defendant, was de- a i; 
clared executory against her as tutrix of her 2 ean 
minor children ; in which decree it is ordered, . 
that all the estate of the deceased should be 
sold by the tutrix according to law, reserving 
to the plaintiffs the benefit of their privilege 
and mortgage on the proceeds of the sale of 
said mortgaged property, or so much thereof 
as may be sufficient to satisfy the same. The 
plaintiff'alleges, that the former decree has not 
been complied with by the defendant, and 
prays immediate seizure and sale of the mort- 
gaged premises. The answer of the defend- 
ant contains a general denial, and a special 
plea in bar of the first judgment, as above 
cited, and a compliance with all its com- 
mands so faras she was able legally to com- 
ply therewith. 
The judgment and decree in the present 
case differs but little from that formerly ren- 
dered by the same court. The mortgaged 
premises are now directed to be sold by the 
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West'n District. judge of probates, for ready money, or so 


Sept. 1822. 
SS a 2 


Bato. 
VSe 
Wusoy 


much thereof as will satisfy the plaintiff’s 
claim, as founded on the former order, &c., 

_ From this judgment the defendant appeal- 
ed ; and the plaintiff, in answering on the ap- 
peal, alleges error in those against them in not 
decreeing an immmediate seizure and sale of 
the mortgaged premises. 

The first judgment is not appealed from; 
stands unreversed by competent authority ; 
and is consequently res judica between the 
parties to the present suit, being the same who 
figured in the former action, and being a de- 
cision on the same subject matter. Ifit has in- 
jured the parties by illegally adjudicating on 
their rights, the remedy was by appeal, in 
which the merits might have been fairly tested. 
But it is the opinion of this court, that the dis- 
trict court has mistaken its powers in at- 
tempting, in the last decree, to change and 
modify its former judgment, after the expira- 
tion of the term in which it was rendered, un- 
less on a new trial granted. ; 


It is therefore ordered, adjudged and de- 


creed, that the judgment of the district court 
be avoided, reversed and annulled; and that 
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judgment be rendered for the defendant and Wess Disuict. 


Sept. 1822. 
appellant, with costs in both courts. ww 
Baio 


Wilson for the plaintiff, Thomas for the de-  wirsos. 
fendant. 


nn cae 


COX vs. MARTIN’S HEIRS. 


Appeat from the court of the sixth district. , 4 ‘lassifica- 
on may be 


. aa ordered. before 
Martuews, J. delivered the opinion of the payment by the 


beneficiary heir. 


court * This case is submitted to the court for 
decision, without argument ; reference being 
made by the counsel of the parties to the ar- 
guments used in the case of Maria C. Wil- 
son, tutrix, ads. J. L. Bako, in which judg- 
ment has just been pronounced. The differ- 
ence between the two cases, will be best un- 
derstood by a short statement of the com- 
mencement and proceedings in each. 

In the case already adjudged, an action 
was instituted in the district court, against 
Mrs. Wilson, as tutrix of her minor children, 
to cause a judgment against their ancestor, 
confessed in a certain mortgage, as set forth 
by the plaintiff in the petition, to be revived 
and made executory against his heirs, in pur- 





* PorTER, J. did not join in the opinion, having been of counsel in 


the cause. 
Vor. xu. 16 
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West'n District. gyance of the rule of the Civil Code, which 


Sept. 1822. 


wr-~ forbids the seizure of the property of a widow 


Cox 
vs. 
Martin's 
HEIRS. 


in community, or of heirs, until after having 
caused to be declared executory against 
them the title executed by the husband, or 
the deceased—p. 490, art. 7. 

In that suit judgment was rendered, from 
which no appeal was taken, but a subsequent 
suit instituted, in the same tribunal, to cause 
it to be executed, which proceeded to final 
judgment, was appealed from, and has been 
adjudged in the appellate court as seen in 
their decision. 

In the case now under consideration, the 
appellant seeks to have a judgment, obtained 
against J. M. Martin during his life-time, made 
executory against his heirs, who are of full 


age, and have accepted his succession with 


the benefit of an inventory. In their answer 
they declare the estate, which they have thus 
accepted, to be insolvent, and pray that exe- 
cution of the judgment, against their ances- 
tor, should be stayed, until a classification of 
all the debts due by his estate should be made 
by the judge of probates of the parish of Ra- 
pides, The judgment, which is revived by the 
present suit, contains a decree, ordering the 
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> an’ 9, ‘ 
geizure and sale of a certain tract of land ern 


therein mentioned, as being subject to the 
plaintiff’s demand, by a tacit lien and purely 
such as the law accords to vendors. The 
district court having stayed execution, as 
prayed for by the defendants, the plaintiff 
appealed. 


In cases of vacant estates we have had oc- 
casion, during the last term of the court in 
Opelousas, to express our opinion on the 
course of conduct to be pursued by curators, 
and the right of creditors to enforce payment 
of their debts; and should it appear, that be- 
neficiary heirs are in a situation similar to 
curators of vacant estates, or that their legal 
functions are strongly analagous, we may safe- 
ly refer to the reasoning in that case, as form- 
ing a just basis for a decision in the present. 

A curator cannot pay the debts of the va- 
cant succession, without the authorization of 
the judge of probates; and in case of insol- 
vency, Classification must be made. 

On referring to the Civil Code, where it 
treats of heirs with the benefit of an invento- 
ry, it seems that they are placed nearly on 
the same footing with curators of vacant es- 
~ tates, in relation to the administration of their 
ancestors’ successions. 


WI ay 
Cox 
vs. 
Martin's 
HEIRS. 


\ 
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In p. 168, art. 104, we find it laid down, that, 
although the heir who accepts with the bene- 
fit of an inventory, be really the lawful heir, 
and true successor of the deceased, the effect, 
however, of- the benefit of an inventory, is to 
make him appear, in the eyes of the creditors 
and legatees of the succession, rather as the 
administrator of the estate, than as the true 
heir and proprietor of it. They may be re- 
quired, under certain circumstances, to give 
security for the value of the property con- 
tained in the inventory ; and in default there- 
of, compelled to deposite all sums of money, 


held on any title belonging to the succes-— 


sion, in Bank—/J6. art. 107. On opposition 
made by any creditor, they are prohibited 
from paying the debts of the succession, other- 
wise than in the order and manner settled by 
the judge. Same authority, art. 108. 

It is clear, from the evidence in this case, 
that opposition has been made to the pay- 
ment of the plaintiff ’s debt by the heirs them- 
selves, who claim to be privileged creditors 
to a.large amount. There is, perhaps, no 
proof of insolvency, as alleged in the answer; 


but the opposition, as it appears, in the record 
of the heirs of Martin vs. Thomas C. Seott, is 
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. : ° . West’n District. 
enough to require classification, before pay —" “mn 


ment by the’beneficiary heirs. All the argu- ~~~ 
ne Cc 

ments used against the correctness of the mw 

° ane MartTIn’s 

judgment of the district court, are drawn from _ ness. 


inconvenience, a most fruitful source of rea- 
soning in all cases of litigation, but which 
must yield to positive law. 


It is-therefore ordered, adjudged and de- 
creed, that the judgment of the district court 
be affirmed with costs. 


Johnston for the plaintiff, Thomas for the de- 
fendant. 4 


ee 


SURGAT vs. POTTER & AL. 


AppeaL from the court of the seventh dis- I the princi- 
pal sue for the 


irict. price of goods 
: sold on credit, 
without author- 


Martin, J. delivered the opinion of the ity im the agent 


to sell otherwise 


court. The petition stated, that the defend. te” % csah— 


the conduct of 


ant Potter, as the plaintiff’s agent, sold a ne- te latter is 


thereby approv- 


gro woman and her two children for $1250, &4 24 he dis- 
charged from 


and appropriated the proceeds to his own ‘sponsibility. 


Interest is ge- 
use, and the defendants Lovells received from ag wre 
. ne ge ae- 
said Potter goods of the value of $1250, and ™2"4 oly. 
in consideration thereof, agreed to pay the , 


said sum to the plaintiff: and being after- 
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West’n District wards indulged with an extension of the time 


Sepi. 1822. ‘ 
~~ of payment, promised to pay interest therefor, 
SurGaT 
».~—s at ten per cent. Process of attachment was 
Potrer & AL. 


prayed for and obtained. 

The attorney, appointed by the court to re- 
present the defendants Lovells, answered, that 
the attachment had improperly and illegally 
issued, and the proceedings thereon were not 
agreeable to law, and the attachment ought to 
be discharged; that the facts on which the 
attachment issued, did not exist at the time; 
that the person who made oath to these facts, 
was not and is not the plaintiff’s agent, and 
they pleaded the general issue. 

The defendant Potter alleged, that the at- 
tachment was illegally issued ; he denied the 
allegations in the petition, and pleaded that, 
if he sold the slaves as the plaintiff’s agent. 
he did not appropriate the proceeds to his own 
use, as, by the plaintiff’s own showing, in his 
petition, he made provision for his pay- 
ment; that he paid the plaintiffa sum of mo- 
ney, in part payment of the proceeds of the 
negroes, and is entitled to a commission of ten 


per cent. 
The plaintiff had judgment for $1187 50, 
with interest from March, 1820. The defend- 


ants appealed. 
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The statement shows, that the plaintiff pro- 
duced, at the trial, the defendant Potter’s re- 
ceipt, for a negro man and a negro woman and 
two children, to be sold for the plaintiff’s ac- 
count; Dutillet & Sagory’s receipt, on the 
back, for the negro man; and letters from Pot- 


ter to the plaintiff. 
In the first, he informs him he has left the 
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man with Sagory, being unable to sell him; ’ 


that he had disposed of the plaintiff’s woman 
in New-Orleans, for $1250, which he pro- 
mised to account for in the spring. 

In the second, he mentions the woman and 
children were disposed of at $1250, payable 
in goods, which he had sold at costs and char- 
ges, to the defendants Lovells, payable in 
March; that they desired the indulgence of a 
year’s delay, which he had extended to them, 
knowing them to be good, they paying interest; 
that one of them would be down ima fortnight 
and would give their note to Dutillet & Sagory 
for the balance due the plaintiff. 

Ayles deposed, he was the plaintiff’s agent. 
Potter told him, he had sold the negro woman 
and children, of the plaintiff, to Canfield & 
Hill, for $1250 in merchandise, which he had 
sold, at costs and charges, to the Lovells, pay- 


—_—— 
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able in March, 1820; and one of them assumed 


to the witness, as the agent of the plaintiff, the | 


payment of the said sum as soon as conve- 
nient. He showed to him an entry in the 
books of the firm, by which they charged 


themselves with that sum, for the purchase of 


these goods, payable to the plaintiff—that the 
Lovells are merchants. 

We pass over the objections to the attach- 
ment, as they are unsupported by evidence— 
on the contrary, it is in evidence, that Ayles 
who made the affidavit, was the plaintiff *s 
agent. 

Admitting that the defendant Potter made 
himself personally liable to the plaintiff, by 
selling for goods, by selling these goods, and 
by extending the period of credit—the plain- 
tiff, by suing for the price of these goods and 
demanding the interest, stipulated as the con- 
sideration of the extension of the period of the 


credit, has approved and ratified what his 
agent, the defendant Potter, did. Ratthabitio 
mandatt’ comparatur. Dig. 46, tit. 3, 1. 12, 49, 
58; Idem. 50, tit. ¥7, l. 152, n. 2. 

The defendants Lovells have pleaded the 
general issue, z.e. denied that they did re- 
ceive the goods from Potter, promising te 
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pay the price of them to the plaintiff, or. to Lam gg 
pay it with interest, on the day of payment b- we 


—" 
ing = of Portas & ar. 
Now Ayles proves, that one of the firm as- . 
sumed the payment of the price of the goods. q 
There is not’ any evidence of the promise to “4 


pay interest, that may charge the Lovells—for 
neither the letters, nor the declarations of Pot- 
ter, are legal evidence against them. 

They owe only legal interest from the in- 
ception of the suit, and the judge erred in al- 
lowing it from March, 1820; he also erred in 
allowing $1187 50 to the plaintiff, while .the 
sum due by the defendants Lovells, is clearly 
$1250; but as the difference to the prejudice a 
of the plaintiff, in the capital $62 50, is less 
than the excess of interest allowed to the pre- Bn, 
judice of the defendants, from March 20, 1820, ' 
to January, 1821, the date of the inception of - e 
the suit, we would, by rectifying these er- 
rors, amend in fayour of the plainuff a judg- 
ment of which he does not complain. 


It.is therefore ordered, adjudged and de- : 
creed, that the judgment of the district courty | 
80 far agit relates to the defendant Potter, be 
“annulled, ayoided and reversed; and that 
there be judgment in his favour, with costs of 


Von. xi. A7 ~ 
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se suit in both courts—and. that as far as it re- 


~~ gards the defendants Lovells, it be affirmed. 


SurGatT 


ts. with costs in both courts. ‘ 
Porrer & aL. m 
° Bullard for the plaintiff, Thomas for the de- 
fendants. 
——_— 


MUSE vs. ROGERS’ HEIRS. 


A defendant AppeaL from the court of the sixth district. 


may pray that 
the amount of a 


judgment which Martin, J. delivered the opinion of the 


he has lately ob- «it 
tained against Court.* ‘The plaintiff states, that Rogers em- 


the plaintiff, " 
may be deduct-- ployed him, as an attorney, to procure the 


ed from that ~ . e 
which the lat- admission of him, and other claimants, as 


obtain, heirs to A. Phillips, deceased—and agreed to 
pay him for his services $1000—and the 
plaintiff laboured and exerted his utmost 
abilities for this purpose—and in thé settle- 
ment of the estate, became responsible to the 
said Rogers for two notes, one of $2000, the 
other of $1988, and Secured the payment by 
a mortgage; that afterwards, Rogers volun- 
tarily employed A. Porter, as assistant ‘coun- 
sel; that the plaintiff secured to Rogers from 


18 to $20,000, as part of the deceased’s., es- 





bi 
*PorTER, J. did not join in the opinion, having been of counsel in 


the cause, 
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tate; ‘tWat}*iv'thé meantime; hé retired from Wess District. 


the “ete Andeeadptoyed WW» Murrey shidh Sve 
the basiness, and gave him two notes for $ 100 — ' 
each;, that afterwards: he paid'to Rogers;by “echs. 
the ageney of J. S. Johnson, $2280, by two 
notes, due him by R. Fenno, and $550,-due by 
said Johnson—and Rogers gave credit on one 
of the notes of the plaintiff for $240, for part of 
the abovefee of $1000; but omitted to credit 
it for the extent ofthe payment made by Jéhn- 
son by $50;"that Rogers then released the 
mortgage the plaintiff had given, and another 
was given to-secure the payment of whatever 
balance shodld remaindue by the plaintiff, ‘on . 
the two notesywithout specifying any sum... As 
a manifest error’had crept in the calculations 
made at the time Johnson’ madea payment to 
Rogers;*the latter postponed the correction 
of it-tillthe return 6f Johnson, who was then 
absent; but, inthe mean while, Rogers died, 
andsoon'aftgs ‘hisheirs sued the present 
plamtiff; and, without'rectifying the manifest 
errorswhiclyhave-taken place,recovered judg- 
_ ment ‘for’ the supposed balance of $830; but 
the eourt-reserved the claim of the: present 
plaintiff to the matters pleaded in his defence ; 


that he accordingly instituted a suit for the 
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West’n District. recovery of the said sum of $1000; that on a 


Sept/1822. 
iy 
Musr 
vs. 
RocErs’ 
HEIRS. 





final settlement, a balance would clearly: ap- 


pear due to-him. The petition concluded 


with a prayer, that the heirs might be enjoined 
from proceediig on their said judgment, till 
the whole matter was settled and —— 
The injunction: was granted. 

The defendants pleaded. the menaesii issue, 
and prayed for a dissolution of the injunction. 

Before the trial, the plaintiff, having obtain- 
eda judgment for $750. an, the ‘suit referred 
to in the petition, ‘prayed. the amountyof it 
might be ‘compensatedy*andsthe heirs» per- 
petually enjoined” from: proceeding . on..their 
judgment, except for the balance. +» 

A final dectee was made, accordingly.The 
defendants appealed. tha W- ctkie cafe > 4 

The statement of factsshows, that the plain- 
tiff, atthe trial, introdaced the reeordsof; the 
suits alluded"to*in-the petition. ; Mas + 


As we have: just time jg in 
which the plaintiff reco ‘$750, «which 


was thereby directed to be compensated with 
and deduéted from the’ judgment-which the | 


heirs had*before recovered against him for 


$830, we cannot see any reason to disturb 
the judgment now before us. 
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_ tat therefore. ordered, adjudged and de- 
creed,..that-it. be affirmed with costs. ® 


“Johnston” for the plaintiff, Scott for the de- 
fendant. ’ ‘ 
a MAYES vs. CALVIT. 


| APraL from the court of the sixth district. 
> ah ne, Mh. 


~Martoy J. delivered the opinion of the 
court.*#. The. plaintiff states, he is the legal 
owner, for life, of two slaves, whom he ac- 
quired by purchase from F. A. Bynum, to 
whom they were adjudged at the sale of the 
estate of A.& M. Martin, deceased; and was 
inequiet possession of them. when the present 
defendant brought a suit,against him, for the 
possession of these slaves, and obtained a 
writ of. sequestration; on which he gave bond 
and security that they should not be re- 
moved ; and the present defendant afterwards 
obtained*a decree, for the possession of the 
slaves:;and. he, the present plaintiff, appealed 
and:gave bond. within the ten days. Notwith- 
oaewe which, and as the plaintiff believes, 





ad ) ote, J. did not jo join in the opinion, having been of coungel in 
the cause, 





”~ - District. 
t. 1822, 


bi 
MusE 
v8. 
Rocers’ 


This case 
turns on a ques- 
tion of fact. 
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Westin Digan” through errory.a copy: of the decree was is- 


Sept. 

eal sued, and;the. sheriff accordingly« delivered 
Maxgs 

oa the- possession of the slaves tothe present 
ALVIT. 


defendant; whereupon, a.writ of sequestra- 
tion was prayed, and that the possession of 
the slaves might be restored. 

The district. judge granted an injunetion, 
and directed the slaves to be restored, on 
bond ,and security being given. .This was 
regularly done. re RO nage tee 

The defendants pleaded the, general issue, 

In an amended petition,,.by leave. of..the 
court, the. plaintiff stated, that he is theslife 
owner of two slaves, [sham and. Gracesby, 
purchase from F. A. Bynum,. tos whom they 
were adjudged at,the sale of,A do M..Mar- 
tin’s estate; and that the defendant, has 
taken. possession of, and refused tondeliver 


‘eh 
a 


* iki, Ss 


ration and damages. gs sm %. Pemw 
The dalealantdliminie the plaintafl ‘eight 


of Auk, M.:Mantin’s, eatate +-and.axersedodhet 
he, the defendant,,had been,in possession, of 
them.forten years, with title..o».e) x > 

There was judgment for the plaintiff, de- 
. creéing that a writ of distringas issue. Both 
parties appealed. 








them; and the plaintiff. prayed for their resto- 


to the,slaves, and that they ever made.part 
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_ fowmg: documents’ were introduced ‘at the 


trial : watt’ 

- A. Martin’s inventory; sale of the estates 
of Avéor'M.) Martins’ Bynum’s sale*'to the 
plaintiff, and the* record of @ suit, Mayes vs. 
Calvit: a Pee hp 
‘Mulholland deposed, that in the winter of 
1809 the defetidant took: the negroes to Nat- 


eee ™ 


» chez, from’ Mrs. Martin’s plantation. He 


thinks, théy came ovef with the other négroes 
ofthe estate; and*he does fot believe they 
Werée'taken'clandéstinely. Mis. Martin and J. 
Marti; in‘ their liféetimes,; claimed the ne- 
goes. “They weré brought into this state in 
1614. “They were in the défendant’s posses- 


sidh, exept when taken bythe plaintiff. 


“Burgess deposed, that Hhefore the’ quarrel 
between the parties “tothe present ‘sbit, He 
héard the defendant say, thé’plaintiffhad ne- 
goes in the’ @rop§ and afterwards he Heard 
hini's#y, “thatithe plaintiff had'taken ‘his,’ the 
pramitiff’s}"negrées over the bayou, dut ‘of 
ea ee eS a a eee 

Mulholland” deposed, 'that'‘he beliéves’ it 


probable that ‘Mrs. Calvit brought over'the 


neptoes in’ 1813, during the winter. “Grace is 
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WeieeDitiet aout 17. His impressions, that 4 negro of 
Py 


the defendant, had her mother for-a wife,@nd 
he gave a girl for the mother, without any 
child. This is from Mrs. Martin. 

R. Martin deposed, that in 1809 the defend- 
ant came over to procure Sylva, the mother 
of Grace and Isham, by exchange. He was 
to return two.children of the same size. He 
sent a ‘girl Tenchauce for the mother, butmot 


for the children. He bas neversentany thing . 


in return for the children. The negroes were 
taken away inthe winter of 1809, and brought 
back in 1813 or 1814. .He thinks, the ne- 
groes might have been demanded by Evertson; 
he was sent to do so, after the negroes were 
bought by the: plaintiff from Bystim. «He 
lived with the defendant, and attended tothe 
crop... They had ten hands. » The defendant 
had gjpre negroes than the plaintiff... The.ne- 
groes were always.in the possession of the de- 
fendant, except when the, plaintiff, took, them. 
All the negroes that were out,.at the time,of 
the sale, were brought home, except:thgse. 
It was thought the defendant would-not give 
them up; and, therefore, he was eerren to 


do §. 


&® 


EF. A. Bynum deposed, that about. the time 
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eS Luhatmigh bérendered 
roe obligation Rack cag er 


"i a aR property of the 
-principal debtor 
to be sold, and 
: al the amount dis- 
a “tributed among 
his _ creditors, 
does not dis- 
charge the sure- 
- Nd in an appeal 
nd, 


Sureties are 

the: oid a to op- 

pose all excep- 

‘ until paid. tions which are 

- inherent to the 

Wev Bry 80 far debt, not those 

meth which are per- 

on was to BE sonal to the 
eee ee ES 2h? debtor. 

Gordon, in The sheritt’s 

return on a fi. 

teins ‘to ‘es eageiliee of the iene 

which prevent- 

ed him making 

sale of the pro- 

perty seized, 

will be taken as 

true, if not dis- 
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bond executed'by the defendants—it is in the West Dit: 
usual form,ariddated 6n.the 22d June, 1820... #\~ 
h-Adbo,deeresecetioinsonendated thersie =" 
January, 169i owwhich ttie'sheriff returned “"”* *“™ 
| _ that _herhad:seiagda. quantity jofeotton, and ‘ 
“7 advertised it for.gale, but thatthe had been en- 
joined-from ‘selling/it by-“an order’ 6f the diss 

trict court~+another, which*had issued on the’ 

l6thd alyy of thesame»year; andiehvwhib:the 

sheriff had» eff@orsed, that he ould: not: find 





it. would: bedmpoasible Ne Pais any money of 
Yhem, and that the fe IKE refused to 


4 wera’ 





The judgment inthe Caseof Balk 


t ee 
V5. ‘Heirs bike ea part 
byothis j irected in 





all rate ap OR i to law, and the 
execution: ofthe plaintiffs, in that suit, is sus- 
qa pended+but there is no order staying all 
pentane gpitet her; or ordering a meeting 
of creditors. . Age ts dng 

The petition of one ofthe Wofoargutbpray. 
on the crigivalijenigment obtained by the pre- 
sent plaintiff) was alsointrodticed—it states. 
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that the execution had issued irregularly, that 
shehad sold.a considerable part-of the estate 
to pay the debts; that the clains,were filed 
and. classed by the parishyjudgeshod directed 
to be paid imthe legal order, . ee 
On this .evidence,»the gudge.a guo dismis- 
sed the plaintiff’s petition, without,prejudice 
to his future rights;-and from the,.decreey so 
far as it regarded Gordon the surety, the plain- 
tiff has appealed. iy. ~ op ” 
It is contérided | He carinot’ fecover, becatise 
he has not disea sed thé property Of the prin- 
cipal debtor. “""" idle ands 
In this case two executions have been’ re, 
turned fosatistied, and admitfing the defend- 
ant not to Be concluded by these returns, and 


that,he can » still plead aiscussi on, he has not, 
in this case, compl plied Fics oh Which Got 


fers that privilege on. him; ; for it 181 not’ suffi- 
cient to say that the debtor, “for Whom “he 
bound himself, ot cae he revs ifit 
out in what thaf property Soothe ae hee 
it is situated, and he must furnish’ aie Saf 
ficient to carry t the’ Gi auusion 1 into effect — 
Civil Code, 430, arts. 8 § 9 “Hern rries Ve. Canfield, 
9 Martin, 389. i ll 

It is next ‘urged, ‘that the surety is entitled 
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t. 1 


tions, in this Gase, aré said to be:— —" 
¥! That the tutrix was not obliged to pro- en 

secute the appeal, in consequence of a judg- . 

ment in the’cds@of Balio and others against | 

her. ee . 


2. That the property of the estate of J. H. 
Gordo has been sold by the court of probates, 
in pursuance “of an order of the district court, 
apd ‘that she has been prevented from dis- 
charging this claim, as the-terms:of payment 
; given on the sale of that property, are not yet 
expired. 


I. The judgment in the case of Balio & 
others vs. Heirs of Gordon, cannot in any man- 
ner affect the rights which the plaintiff. may 
have acquired in virtue of the bond executed 
to him. It was res inter alios acta—Part.. 3, tit. 
22, 120; 9 Martin, 376. 

The prineipal debtors were not excused 
from carrying up this appeal by the decree in 
that case. Either the judgment obtained in 
a. the. first instance against them,.was correct, or 
it was not. ‘If it was correct, they should not 
have appealed from it. If it was erroneous, 
they ought te have prosecuted their appeal 


* 





to‘all exceptions which the principal debtor Waite ag 
ep. E 
could enjoy the bénefit of—and these excep- ww - 




































. 3h CASES IN PHE’SUPREME COURT © 
rape witli effect. And if they failed to do so, they 
/ a= hifive notionly fevived thaoriginal jadgment, 
a but they have: made themseivel’ ‘responsible 
Gonpor & 4% oy the new contract, by) which they engaged 
. they would reversethe judgment, or satisfy it, 
But it is said, that "by. the Gb of the dis- 
trict courty the whole of the propetty.belofig- 
ing to the succession was diretted to be sold, 
and ae y ithe’ ‘appeal was un- 
necessary.) » 
This conclusion’ cannot receive our assent: 
It is trhe, thé placing the property gut‘of the 
reach of acreditor, who!wished to seize upon 
it to the. i injury of others, may: have been.the 
object for , which “the defendants appeeled: 
: But the” S Object: suhiichetbey hi had, in appealing, 
: is‘a quite “distinct question, from the rights 
: acquired by the plaintiff ander the contract 
: formed by that step., And, although attaining 
the erid they had in ‘vee, by a decree in ano- 
ther suit to which the plaintiff was not a par- 
ty, may have answered ‘their’ purpose, yet it 
does not discharge their bond ; -for the condi- 
. tion OFit’ was not thatthey would obtain a de- 
"cree of the istrict court but that they would 
prosecute their‘appeal with success ; and this 
brings us to the'next and last question in the 
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cause, whether the principal debtor, being 


placed in a situation in which. she cannot ~~~ 


make payment, recourse can be had against 
the surety. 

The surety is not entitled to every excep- 
tion which the principal debtor may urge. 
He has a right to oppose all which are inhe- 
rent to the debt, not those which are personal 
to the debtor. Civil Code, 432, art. 21. Pothier 
distinguishes them into exceptiones in personam, 
and exgeptiones in rem. ‘The latter, which go to 
the contract itself, such as fraud, violence or 
whatever entirely avoids the obligation, may be 
pleaded by the surety ; but the former, which 
are grounded on the insolvency or partial sol- 
vency of the debtor, or which result from a 
cession of his property, or are the consequence 
of his minority, cannot be opposed to the cre- 
ditor. Pothier on Obhgations, 380-381. 

In the case before us, the objection that, 
since executing this bond, one of the principal 
debtors has obtained from a court of compe- 
tent jurisdiction, an order directing a sale of 
all the property of the succession she repre- 
sents, and by that means suspending the pay- 
ment of debts due by it, cannot be distin- 
VoL. xt 49 


West’n District. 


Gorpon & AL. 
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a , 
pare guished from the case of partial solvency put 


w~ by the author to whom we have referred, 
— It is unnecessary to examine the objection, 
we plaintiff prevented the sheriff from 
levying on real estate of the defendants, 
for the same evidence which informs us of the 
fact, states that it was so incumbered no mo- 

ney could be made out of it. 

We have not a doubt but the plaintiff ought 


to recover. 


It is therefore ordered, adjudged and de- 
creed, that the judgment of the district court 
be annulled, avoided and reversed—and it is 
further ordered, adjudged and decreed, that 
the plaintiff do recover of the defendant the 
sum of $578, with interest on $550 of said 
sum, from the 28th April, 1820, until paid ; 
the costs of the court in the first instance, and 
those of this appeal. 


Thomas for the plaintiff, Bullard for the de- 
fendant. , 


——— 


SHEWELL vs. STONE. 


if by a ule Appeat from the court of the sixth district. 
of the district 
D t, ep- . . . 
tion will, be Porter, J. delivered the opinion of the 
heard against 


an attachment, Court, In this case there is no statement of 
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facts, nor any thing equivalent thereto; but ou ie 
there are bills of exceptions. nwa 
SHEWELI. 


The first is taken to the opinion of the vs. 
court, permitting the defendant to move for _ 
except __ those 


a dissolution of the attachment, after he had contained inthe 
. answer, it is not 
gone into thetrial. =~ "too late tomove 
id ° . ° for a dismissal 
The judge states, in the bill of exceptions, after the trial is 
ss ° ° gone into. 

that his reason for hearing the motion, at that ~ The defena- 
- ant has a right 
stage of the cause, and overruling the plain- to demand proof 

‘ F > 3 a of the authorit 
tiff’s objection to the time of making it, was @ ofthe agent who 
e commenced suit 
rule of the court where the cause was tried, againt him, and 
e ° ° made affidavit 
“which required all points should be con- toobtainprocess 
' é - 7 of attachment. 
tained in the answer, and that no objections Bits of ex- 
‘ a ceptions, are to 
to an attachment will be heard which are not ie 7 Ge 
. and what is con- 
set forth in the answer.” , tained in them, 
‘ - will not autho- 
We have doubted, whether we could judi- size the reversal 
F P of the judgment 
cially take the existence of such a rule from of = alin 
. x ° tribunal for er- 
a statement in the bill of exceptions; but, be soneous conclu. 
sions in matters 


that as it may, we are satisfied it was the of fact, 
duty of the party excepting to have furnish- 

ed the facts, necessary for a perfect under- 
standing of the opinion given. Our statute 
provides, that when a party excepts to an 

opinion of the court,.so much of the tes- 

timony taken in the case, as may be ne- - 
cessary to a full understanding of such 
opinion, shall be taken and sent up with 
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the other procéedings—acts of 1813, 202, sect. 
17. This the plaintiff should have done, if he 
disputed the fact assumed in the exception 
signed. Taking it as correctly given, we 
think no error was committed in suffering the 
defendant, on the trial of the cause,to make a 
motion to dismiss. 

The second is, to the opinion of the judge, 
requiring the plaintiff to prove the authority 
of the agent who made affidavit of the debt 
claimed in the petition. 

The court decided correctly, in requiring 
the proof of agency ; as a man who is sued, 
even for a debt which he justly owes, has a 
right to ask if the proceedings are carried 
on by the authority of his creditor. Whether 
that proof was given or not we cannot say, 
as there is neither statement of facts, nor evi- 
dence brought up according to law; and we 


cannot, ona bill.of exceptions which is to a— 


point of law, reverse a judgment of an infe- 
rior court, for erroneous decisions in matters 
of fact. 

The same remarks naturally present them- 
selves to the decision of the judge, in not suf- 


fering the cause to continue as a suit com- 
menced by citation; for it appears, that the 
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authority of the attorneys was disputed on West'» District. 


) Sept. 1822. 
affidavit; and there is nothing by which we ——— 

can learn that all the evidence, which was in- a P 

TONE. 


troduced to prove or disprove that fact, ap- 
pears on record. 


We think no error was committed, except: 
in giving final judgment; it is therefore or- 
dered, adjudged and decreed, that the judg- 
ment of the district court be annulled, avoid- 
ed, and reversed; that there be judgment, as 
in case of non-suit, against the plaintiff with 
costs in the inferior court, and that the de- 
fendant pay cost in this. 





Wilson and Mills for the plaintiff, Bullard and 
Thomas for the defendant. 


( —- 
HINSON & AL. vs. OGDEN & AL. 


° oye If the appel- 
Appeat from the court of the sixth district. ,,, anietan 


bring up the re- 

° es . d, the judg- 

Porter, J. delivered the opinion of the Cv? (i Jue 
firmed with da- 


mages. 





court.. This case presents the same features 
with several others decided this term. The 
appellees, in the failure of the appellants to — 
prosecute their appeal in thirty days, have 

brought up the record, and have required 
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est’n District. : . 
"ion a that the judgment should be affirmed with 


w= damages. Yeiser vs. Smith, ante 392 ; Ferguson 
Hinson & at. 


- & al. vs. Martin, id. 295 ; the same vs. Bacon, id. 
ER one 3 Stephens vs. Smith, wd. 333. 


We think, from an inspection. of the record, 
that the appeal has been evidently taken for 
delay; and it is therefore ordered, adjudged 
and decreed, that the judgment of the district 
court be affirmed with costs, and ten per cent. 
damages. 


No counsel for the defendants, Oakley for 
the plaintiffs. 


HOOTER’S HEIRS vs. TIPPET. 


Collateral Apprat from the court of the sixth district. 


kindred, claim- 
mg as _heirs, 
must establish 


Martin, J. delivered the opinion of the 
ie ceath of court. The plaintiffs, as heirs of Jacob Hoo- 
“seendiog line: ter, claimed land in the possession of the de- 

fendant. He denied, among other pleas, that 
they were such. There was judgment for the 
_ defendant, and they appealed. 

They showed, that Jaeob Hooter is dead, 
and that he left a brother, Philip Hooter, one 
of the plaintiffs; that the other plaintiffs are 
the deceased’s nephews and nieces. 
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There is no principle better established “= 


than that which requires that the party, who 
alleges, is bound to establish every positive 
fact which is necessary to support his allega- 
tion, if it be denied. 

The plaintiffs allege, that they are heirs; 
they must, therefore, prove the death of their 
ancestor, and that they are his immediate kin- 
dred, entitled to the inheritance. 

A son may allege he is the only son; and 


the fact that there is not any brother or sister. 


of his, being a negative one, needs not to be 
proved by him. The grand-son must prove 
the death of his own father, the ancestor’s son; 
for, by alleging he is the grand-son, he impli- 
edly admits there was a nearer heir, at whose 
death alone he could succeed. 

In the ascending line, the father may allege 
himself heir, and aver that his son had no is- 
sue; and this being a negative fact, he is not 
bound to prove. 

But if the grand-father were to sue, he would 
be bound to prove the death of his own son, 
the father of the deceased ; for, being an heir 
in the second degree of his line, he ought to 
show that the heirs in the first line, who once 
existed, are out of his way. 


391 
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Now the brothers, heirs in the collateral — 
line, which is not called to the inheritance till 
after the descending and ascending, must al- 
lege there is no heir of the descending line; 


and this being a negative fact, is not to be 


proven. They must further aver, that there 
are no heirs of the ascending line; but, as 
every man has or had relations in the ascend- 


| ing line, those who claim, as collateral, must 


show that the relations, in the ascending line, 
have ceased to exist, by giving evidence of 
their death, or by showing that one hundred 
years have elapsed since the birth, in which 
case death is presumed, and not before. 

In this case, no evidence is given that the 
father of Jacob Hooter is dead, or that one 
hundred years have elapsed since his birth ; 
and the mother, and other ascending heirs, 
being unaccounted for, the heirship of the 
plaintiffs is not established. 

The death of the plaintiff’s father, says 
Peake, and of the plaintiff’s mother, are next 
to be proven ; and if there existed any other 
person in the pedigree, who stood before the 
lessor of the plaintiff, the latter should be pre- 
pared to show the death of such a person ; for, 
by the general rules of law, he who asserts 
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the’ death of another was’ onee living, ee - 
must prove the! Mp ehgataner aes Affirmative | —- a 
issue be that hevisdead or 1 a of pate Pe 
Evidence, 419. p v Tieret. ea 
It is therefore ordered, adjudged and des ' sa 
creed, that the judgment of the @istriet) court 
be annulled, avoided and reversedg.and that 
there be judgment for’ the defendant as in 
the case of. nofigsuit, with costs inthe district 


court ; those in this, must be paid’ by the de- — 


fendant.—Sassman vs. Aymé & wifey 9 Mar- 
tin, 257. ‘* 
Bullard and Thomas for the plaintiffs, Wi isan, oe B. ‘ 
for the defendant. ie a 
BULLET vs. SERPENTINE. ‘7 “di 


Appear from the court of the sixth district, A party sued: 
on a note, may re 
be required to . oon 

Martin, J. delivered the opibion of the cnswer on oath tC 

. whether he * Boo 
court. The plaintiff sues.as endorsee of the not subscribe : 


d th 
the defendant’s note. He required the latter endorse © 


And on bisre- 
to answer on oath, whether the note was not fusal 0, failure, 
judgment — will 

subscribed by him, and endorsed by thepayee. be given ageigat » 


No answer being givén to either of these in- 


terrogatories, and the’ general ‘issue pleaded, © a % 
there was judgment for the plaintiff, dnd the - 
defendanf’ppealed. , ae'3 te 





Von. xu. 50 ¥ <4 





es : . ¥ ‘the 
q * 394 CASES IN THE SUPREME COURT 


Weie Sox 122,” His counsel urges}-that the interrogatories 
a _ were not.uch as he was bound to answer. 
aa ie Phe Ciysl, | e@pde. tecogniges. one instance 
Petes ee only in which the party may refuse to answer, 
a? * i.e. when. he might thereby arraign himself 
Dig ‘of acrime. Civil Code, 316, art. 261. 

: He may; be dispensed, by the judge, from 
| oe answering interrogatories which are imperti- 
nent, «. e. have no reference to the issue—¢d. 





. The court wa therefore correct in taking 

) the two interrogatories as confessed ; “and in 

i... consequence of the proof, resulting from such 

Beet: +s. presumed confession, giving judgment for the 
Pars & 3 plaintiff—¢d. art. 261. wn 

Aes It is urged, the second interrogatory was 

as toa fact, not supposed to be in the know- 

| ee ee lege of the defendant: If it was, he ought to 





If it was not, he ought to have said so. 


It is therefore ordered, adjudged and de- 
creed, that the judgment of the cnten court 
be affirmed with costs. 


: ; . ‘. Thomas for the plaintiff, Bullard for the de- 
nae fendant. 
| e" 


+ . 
° * . e 








art. 262. e. 


[oor ~. 4. “have answered affirmatively or negatively. , 
: . +. 
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we: Weeen District. 
SBRPENTINE vs. SLOCUM. ; Sept: 1822 


ApprEeAL from the court of the sixth district. s..» eed 


A heme yn 


Martin, J . delivered the “opitton of Yhe SLocum. 


court. ‘The “Acfondant 9p pealed i in fh this Case: Ifthe défend- 


ii bea ant t appeal, and 
the record de does not tea ay’ Stateménit of there "be 20 
facts, bill, of exce tions, case argued, or spe- en of ex- 
cial verdict; aeee error ie ‘assigned. fé is = ._solgnens 


hence” clear, | that the ‘appellee contemplated with damages. 


no advahtag ein a appealing, t but the Gasp tiioons jc 


one Of delay y. ’ 


maar 


It is Saeelech Deere, adjudged and vd 
creed, | that, pit oi of dhe district court 
be affirmed with costs; and that plaintiff 


recoyer 10 per cent. on ‘the judgment for the 
unjugt appeal, with-costs i in both courts. 


Thomas for the Amey Bullard for the de+ 
‘nena 


ual ee , 
MARTIN vs. QURNBULL. 
AppEaL from the court of the sixth district. A '‘right, syp- 
ported by a re-~ 
uette, 5 o % 
Maruews, J delivered the opinion of the ing Sin 
juan of ian 
court® The evidence in this case exhibits ais of a ‘higher 


dignity than that 


dispute, between-the parties litigant, about the resuiting from’ 


bare possession, 


limits,of their adjoining tracts of land. The which can only . 


give a pretence 
of right to the 





* PorTER, J. did not join in the Opinion, having been of counsel in 


she cause. ‘ R . eereerar” + 


‘extent attually © 
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ict. plaintiff claims under a certificate-of the land 
commissioners, by which 756-775 , superficial 
arpents of land are confirmed to Eleanor Biggs, 
on settlement right, to have such front on 
the bayou Robert as, with the depth of 40 
arpents, will give the above quantity superfi- 
cial. The title of the defendant is founded 
also on certificates of the commissioners, 
granted to A. Martin in-pursuance of two re- 
quettes, one in favour of Gurnetfor ten arpents 
front with the ordinary depth of forty, the 
other in favour of Dawd for five arpents front 
with the same depth, making together six hun; 
dred superficial arpents, having a frontof fif- 
teen on the bayou Robert. 

In a decision of this court in, the.case of 
Cureton vs. Turnbull, referred to in argument 
and to be seen in 9 Martin, 37, the lowgr limit 
of the preserit defendant’s land ig fixéd and 
located only in 6ne point on the bayou Ro- 
bert, leaving the course of the side line to be 
determined by that of Dawd’s upper limit, be- 
ing common to his tract and that of E. Biggs, 
under whom the plaintiff claims as Above 
stated. 


The judgment of the district court quiets the 
defendant in his claim and possession of fif- 
teen arpents front, to begin at a gully marked 











s, 
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on‘the plat filed in this cause with the letter West’: Diswict. 
hy ge. : Sept. 1822. 
D, and to run‘to the point B on said plat, wy~ 
thence to rud’ back forty arpents on pagal- “4%"™ 


TuRNBULL. 


lel lines on the course N. 88° 30’ E., but al- > 


_ lowed. to the’ plaintiff damages for the de- 
yiation of .a certain portion of his land, Xe. 
From this judgment the plaintiff appealed 


Tn deciding this case, it is necessary to. con- 

» sider the original right and pretension of title 
set up for the grantees, under whom the pres 
sent parties claim. That of .E. Biggs is whol- 
ly indefinite, being what. may be termed a 
simple settlement right. Th@8ef.Dawd and e 

- Gurnet are supported by requettes, whieh spe- 

ecify a certain and definite quantity_of land; and 
in this respect are of greater dignity tHan a 
bare possession, which, without any colour of 
titl@ggan dnly give a pretence.of night» to. the 
extent of land actually englosed,and oecupied. 
It is true that the: laws of the: United.States 
did accord to settlers, under certain circum- 

_ stances, a right to obtalp a title to. six, hun- 

. dred and forty acres, or abection of land; but 
a fight thus granted can, on no principles of 
law or justice, be so cogstrued as to interfere 
with the clainis of other actual settlers, equal- 
ly aided and protectéd by law, whg exhibit. 
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W fie Dinectt evidence of a right or clain'to a certain And 


ept. | 


MarTINn 
vs. 
TURNBULL. 


«abi definite quantity of land, whieh ought to be 


satisfied before a claim under ‘simple. settle- 
mént can take any thing. Ms ) 
According to*this view of the ‘subject we 
are afopinion, that the defendant has shown 
a bétter title to hold fifteen afpents in ‘front 
by the ordinary depth, than the plaintiff has 


“to recover his full quantity@P'six hundred‘and . 


forty acres. But Dawd’svrequétte calls ‘for the |, 
land since confirmed to E, Biggs, as a limit 


above, which clearly admits that she had land 


there, but at t thesdiataince of five arpents above 
Gurnet’s claim, for which it also calls below. 
Now, if there did exist any known an “estas | 
lished limit between Dawd and Mrs. Biggs, this” 
might, perhaps; control his claim to the definit 

quantit of five arpents i in front ; ; but th Is 
no pro Pot anysn yilin having been run ye ween 
their tracts. of. land, during ‘the fime which 
they “occupied ~ them, THere is some vague 
and unsatisfactory evidence by witnesses, as 
to the point of. lingit on the bayou, which , 
seems to have been disregarded by the ett 
below, and from which we are unable to estab- 
lish any point with sufficient certainty to di- 


minish Dawd’s front of five arpents: and are 


«a 


& 


* 





1. 





Ri. 4 


& 


9 








* 
a 
, 


va ramets OF*LQUISTANA. 


4s 

therefore of opinion, at the district core 
correct in ‘adjudging to. the: defendant the 
oe full front: of fifteen arpomie bo: Me, 

_ # The next question is, as to the ootiraetrhich 


-y tg@he course of the plaintiff ’s upper lige, as 
= @ given by the public surveyor in surveying ‘his 
‘* claim. In relation to him, we can perceive i no 

good reason to alter the direétion as settled 
ni. @ by the judgment below ; and. as the defend- 
© ant. did.iot appeal, and has:not afléged errors 





, ™ i. his ‘answer on the appeal taken by the 
* plaintiff; » i 
a tte is*ordered, adjudged ant’ cabin: 


ide of the district ¢ourt be 
a that the eee ity the costs of thie 
Ke aer~'t af aa oy - 


be 


fendant. ‘ee 2 


3 s eS 
yhgy DAFARIERE vs. SANGLAIR & AL. 
*ApP¥at from the court of the sixth district. 
Martin, J. diliversa the opinion . of thre’, 
court. The defendantsysued on a promissory 





the: side ‘lineg* ought to yrun : this’ Been . 
settled by the district court, and itconforms . 
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os state, that 
& purchasers 
——- for # 
1500,they may 
se that each 
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fy i. . § pleaded*that the DM hain of ittwas 


ww the ‘price of a ‘slave sold them b the plaintiff, 


a a prayed a -escission of the sale on ac- ~ 
es countof rédhibitory defects. .* 
Hct The were two verdicts andijudgment for 
vali: them—and the plaintiff appealed. — . 


The statement of facts shows, that the ans % “$ | 


% 
was proven to be addicted to robbery and’ 


ter it made his eseape.: 
: At the trial tle defendants introduced the @ ; 
two witnesses to, the note, who had lo 
scribed as such the act of sale, a notarial one, » 
in order to establish the consideration Of i it,¢. 
e. that it*was given for, pari of the pfice of 
the slaves » $e: ‘ & hd 
* This was object®d to by the plaintiff ’s 
’ counsel, as thethote was for $7505! and the act 
of sale expressed that the price was $1500 to 
him in hand paid, by Sanglair & Germeuil, in 
_ _ his note of hand. The district court over- 
ruled the objection, and a bill of " exceptions re 


runnjng away, hefore the sale, and soon af | 
‘* | 


rd 
was taken. . 


The counsel urges thatyhe court erf€d,'as 
® parol evidence was offéred to disprove the” 
contents of the act. 


a. 








cue % 











om | a 


“# 
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That of the defendants argue, that the act West’n District 


contains intrinsic evidence that the penman 
was unacquainted with the rules of grammar, 
and mala grammatica non vitiat cartam. It is, 


aw 
LAPARTERE 
v8. 
Sancramr&at, 


stated, that the defendants gave his note; * hates 


while it appears that he erred'in the use ofa 
pronoun, he may well have done so in putting 
the noun in the singular instead of the plurals 
that’ itis not impossible, ‘that if a note of 


$1500 was given originally, two others of 8750 


may have been substituted thereto; that the® 
pronoun hzs, implies the fact that each purcha- 
ser gave a ndte, in which case it should be for 
$750; that the act does not say that the de- 
fendants gave ther note for $1500, but that 
they paid $1500 in his note of hand, which 
is vot ificonsistent with two notes of $750 
being given. : 

We are of opinion, for these reasons, that 
the district judge did not err. 


It is therefore ordered, adjudged and de- 
creed, that the judgment of the district court 
be affirmed with costs. 


Thomas for the plaintiff, Bullard for the de- 
fendants. 


Vou, xu. 
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‘ge Diegict LE BLANC vs: SANGLAIR & AL. 
SS a 
Ls Baan Appeat from the court of the sixth district. 


Us. 
aes stall Martin, J. delivered the opinion of the 


There is nocourt. The defendants, sued on their promis- 


diff be- 
tween the want SOY note payable to R. Prudhomme or bear- 


and th il . . se 
of conden er, pleaded it had been given for a considera- 


fa note. Either 4: 5 iled. viz. i : 
of —— ‘, tion which had failed, viz. in payment of: the 


ep: = price of a mulatto, who was addicted to red- 
en hibitory vices; that, as soon as they discovered 
this, they gave public notice of their intention 


not to pay it, &c. They required that the 


plaintiff should answer on oath; whether hey / 
did not know, that defendants had given no- | 


tice the note would not be paid. The judge 


having directed that this interrogatory should | 


be answered, the plaintiff did not answer it. 
There was a verdict and judgment for the 


defendants; and the plaintiff appealed. 


The testimony fully establishes, that the slave 


ning away, and soon after it, made his escape. 

The plaintiff’s counsel contends, that as the 
uote was transferred to him, in payment of a 
debt, before its maturity, the defendants can- 
not avail themselves of the failure of the con- 


sideration against them. 


was, long before the sale, in the habit of run-, 
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The plaintiff having failed to answer the 
interrogatory,, it must be taken for:confessed. 
Civil Code, 316, art. 261. The jury were, there- 
fore, correct.in drawing the consequence, that 
the failure of the consideration destroyed his 


" right; it was their province to determine the 
fact, that the plaintiff was sufficiently put on, 


his guard, by the notice which his silence ad- 
mitted. ; 
There is no difference between a want and a 


failure of consideration. Each may be set up 


as a defence, not only against the original 
payee, but also against an endorsee, who 
took the note with a knowlege of an equit- 
able circumstance entitling the maker to 
avail himself of the defence... 3 Johns. 124 
& 465. 7 id. 26. 8 id. 20. 10 id 198 & 231. 11 
id. 50. 5 Mass. 299. 6 id. 457. Chatty on Bills, 
84 a. 


It is therefore ordered, adjudged and de- 
creed, that the judgment of the district court 
be affirmed with costs. 


Thomas for the plaintiff, Bullard for the de- 
fendants. 
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West’n District. SKILLMAN & WIFE vs, LACEY & AL. 
Sept. 1822 
se. by ° ’ 
Seitumaw & APPEAL from the eourt of the fifth district. 
WIFE” 
Lacey &ar.  OSrent, for the plaintiffs. The .plaintiffs in- 


Evidence thar Stituted this suit to obtain an order of seizure 
which the ae: and sale of certain negroes, sold by M. L. Hay- 
7 oe te nie, the first husband. of Anne Sterling Skill- 
ros eis man; one of them. to the defendant Lacey— 
aibte. “upon which negroes she alleges she had 4 pri- 
vilege and mortgage for her dowry, and pro- 
perty brought by her in marriage, the amount 
of which was ascertained by a decree of this 
court. 
The defendants alleged : 


\é 
1. That Lacey purchased said negroes from 


the deceased, in payment of materials furnish- 
ed for a sugar-house, and for money ,paid to 
workmen for labour on said house, and that 
said buildings were afterwards sold with the 
plantation, for the benefit of said Anne. 

2. That the debtsdue to him, and for which 
the negroes were given, were of an higher and 
superior nature to the claim of the said Anne. 

3. That Haynie, during the marriage, had 
disposed of lands and other property to a suf- 
ficient amount to satisfy said Anne’s claim. and 
that she must first exercise her action of mort- 
gage against said property. 
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ree > . . West’n District. 
The petitioners denied all this, and the court Sept. 1822 


gave judgment for the defendants. 


All the facts stated in the petition, as to 
Anne Sterling’s claim and the judgments in her 
favour, are proven by the records, made a 
part of the statement of facts. 

The widow had a mortgage upon all the 
property of her husband, for the amount of 
the property that he received for her, as a 
mortgage clainr—6,Martin, 14; Crvil Code, 
332, art. 53 ; dd. 334, art. 62; 3 Martin, 391. 

The judgment of the court, in cases where 
the wife sues for separation, goes back to the 
day of filing the petition, and binds his pro- 
perty.—Civil Code, 342, art. 93. 

I think I have shown to the court, that the 
petitioner’s claim is a mortgage upon the hus- 
band’s property, and that all his estate is 
bound from the date of his receiving the same : 
and also, that the institution of the suit for a 


separation, bound the,property from the day 


of filing the petition. Having shown this, | 
will next refer the court to the time when Hay- 
nie acquired the negroes in dispute, and then 
to the date of his sale to Lacey. 

It is proven that the marriage took place in: 
i811. and that inthe year 1813 he owned the 


Pr 
Sxiu.pman & 
WIFE 
vs. 
Lacey & ai 
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negroes in dispute ; and by a recurrence to 
the records it will be seen, that they were 
bound for the estate received by Haynie. 

It will also be seen, that the suit for separa- 
ration was instituted the 3d November, 1814, 
and recorded so as to give notice in St. Mary, 
where the defendants lived, on the 16th of the 
same month—from which time the law declares 
the same to be binding on all property. By turning 
to the deeds, from Haynie to Lacey, the court 
will see that the negroes were not sold until 
the 29th December, 1814—after the institution 
of the suit. 

According to every principle of law the ne- 
groes are liable to the plaintiff, and she had a 
lien upon them for the payment of her judg- 
ment—and I will next show to the court, that 
our proceedings have been regular. 

The property (negroes) being in the pos- 
session of the defendants, the petitioner must 
produce a copy of judgment against Hay-. 
nie, upon which the court will order said | 
negroes to be sold, if the defendants do not 
prefer paying the judgment. Civil Code, 460. 

The plaintiffs have done this, and the court - 
must give her judgment—without the defend- 
ants have alleged matter in defence, which 
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takes the present case out of the rules of law, 
which generally govern. It will be no diffi- 
cult task,to show; that the defence set up is 
unfounded in fact, law and matter. 

The defendants contend, that Lacey pur- 
chased the negroes with materials furnished, &c. 
for a sugar-house, and for money paid and ad- 
vanced for workmen, upon said house. 

In reply to this allegation of the defendants, 
J will observe that, even supposing the fact to 
be as stated by them, it does not affect the 
plaintiffs’ lien upon the negroes; for, if Lacey 
did supply materials and advance money to 
workmen, to build the sugar-house, these 
things and acts might give lien upon the house, 
but. certainly cannot destroy the plaintiff’s 
previous lien upon the negroes. But the fact 
is the reverse. The authentic acts of sale 
prove, that the negroes were sold to Lacey for 
cash; it is so stated in them, and no subse- 


‘quent acknowledgment of Haynie, after the 


suit commenced, to favour Lacey the defend- 
ant, could destroy or take away the previous 
claim and lien of the plaintiff; and what he 
told the witnesses, cannot prejudice the rights 
of the petitioner—To prove the fact, that the 
sales were for cash and not materials, &c., | refer 
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West'n District. the court to the deeds of sale, accompanying 
Sept. 1822. 


—w~-—~ the statement of facts. 


— Nor can the parol testimony of the. defend- 






Lacey & az. ants, as to the consideration in the deeds, be re- 


























ceived to contradict the positive statement of 
the consideration being cash, as stated in the 
written instrument.—Civil Code, 310, art. 242; 
6 Martin, 668 & 428. 

But, suppose that the paral evidence could 





contradict the written sales, the cofrt-will see, 
by referring to the testimony, that the account 
filed, for which Lacey says Haynie sold. the 





negroes, was not exclusively for materials fur- 
nished, money advanced, &c.. The account 
amounts to $1496 67, of which $526 are for 
sugar cane, hogs and corn—singular materials 





to build a sugar-house with! So that these 





items cannot be allowed to give any privilege. 
Now for the balance of account, which is 
$970 67, he charges about $306, for money 
advanced to workmen upon the sugar-house. 





Mr. Lacey has failed to prove this advance. 
But if he had proved it, he cannot claim the : 





privilege or lien which the workmen had, ex- 
cept they had specially sabrogated him in all 





theirrights. The transfer of their claim, or the 
money paid to them for it, would not be sufl- 
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cient. The K Abbgutidin must be special ; have vee District. 


1822...” 
was none ; and for théir claims he takes no pri- wn xcw 
vilege.—Civil Code, 288, art. 149-1 52. “Wee 


* So mucfffor the $306, which the defendant. Lacey & am 
claims on account of workmen, and which de- 
ducted fron the sum of $970, the balance due, 
after striking out the item for hogs, corn, &c. 
will leave only $664 in Lacey’s account for 
_ materials furnighed by him for the sugar-house, 
and for which he has no lien or privilege. 

A privilege is a right which a creditor has 
over another creditor, whose claim of mort- 
gage is older. than the one who claims the pri- 
vilege.—Civil Code, 468, art. 68 ; Id. 156, art. 29. 

Privileged debts are only funeral charges, law 
charges, medical attendance during the sick- 
ness of which the patient died, salaries of per- 
sons who lent theif services for the year, price 
of subsistence furnished toa debtor during last 

, six months, &e. &e.—Civil Code, 468, art. 75. 

Architects and othér workmen, undertakers, 
&c., employed in working on the said build- 
ings, have’ a privilege upon the same—Civil 
Code, 70, arts 75. + 

But iin no place cn the learned counsel for 
‘hie; defendants show wilere those who sell ma- 
terials, for instance plank, &c., have any lien. 

Vot. x1r: ® 52 
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In this case it is not proven that Lacey 
was the architect, undertaker, bricklayer or 
workman, upon the house; gn the contrary, it 
appears that he was neither. I réfer to, the 


statement of facts. But®should the court be? . 


of opinion that Lacey had a lien upon the 
house for the money paid by him to workmen, 
without any express subrogation, as well as 
for the materials ‘sold by him-his claim is 
barred by pres¢ription.—-Crvil Code, 488, art.77. 

The defendants state, that the debts due 
them were of an higher and superior nature 
to those of the plaintiff} Anne Sterling. To 
this I reply, that she has shown that they were 


not, and thatin fact the defendant hag no lien . 


whatever—butif he has, that the lien is only 
upon a certain piece of property, and not upon 
the negroes in dispute, to the prejudice of the 
petitioner’s mortgage upon them.—-7 Martin, 
100 & 632. 7 . 
On the third ground, [ refer the court to 3 
Martin, 390. ; 


Wilson for the défendants. M. L. Haynie 
was the proprietor of a sugar plantation i in the 
county of Attackapasg}but resided in Felicig 
ana. The defendant, who was agent of Hay- 


nié, supplied various materials wanted for the 





j . 
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building and repairing of the sugar-house, sus- ‘= Digget. 


» tenance for the hands and cattle employed on «~~ 
ee é Sxu.tman & 
the plantation; he expended money in pay- ~— Wirg 


ee SeyaF i™ 





— ”  anpnkOf tats due gnitty be paid the workmen Lacey ar. 
. st and labourers, and “otherwise usefully dis- 
bursed sums on account of the establishment. , 
3 M. L. Haynie conveyed to him three slaves, 
: the consideration in the contract mentioned 
- ‘ being asum of money; but the defendant al- 
: leges, that the real consideration was the ma- 
‘ terials, &c. previously furnished, and the mo- 
ney previously laid out for the use and benefit 
of Haynie, whose acknowlegment to this ef- 


» fect is proved. Thewife of Haynie brought 
suit agaifist him for a separation of property, 
and the restoration of her paraphernal estate. 
Before apy decree was rendered therein, the 
husband. died. ‘The widow, who afterwards 
married Andrew Skillman and who.is the 
plaintiff in this case, was, under the decree of 
a competent court, classified as a privileged 

e creditor of the estate of Haynie for parapher- 
nal property to a certatffamount. In the ex- 
ercise of-this lien, the plaintiff brought suit - 
‘against Lacey and Borell “(Lacey’s vendee, 

who eites him in warranty) to obtain a sale of . 

| _ the three slaves, conveyed by Haynie, as pro- 
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perty that was subject to her lien, and enght 


~~~ to be appropriated to the further satisfaction ws 


j 
t 
| 


i 


of her demand, whieh she alleged was not yet 
discharged. © The plantation, already men- 
tioned, had been seized and sold by the she- 
riff, under an ordinary execution, at the suit 
of Mrs. Skillman, and was purchased by her’ 
at two-thirds of its appraised value, namely, 
for the sum of 4450 dollars. Soon afterwards 
it was sold, by her, for the price of 8000 
dollars. ' 

The defendant averring, that the plaintiff’s 
demand is one of strict law, whilst the strong- + . 
est equity pleads in his*behalf, repels the de- # 
mand on various grounds. 

1. The estate of Haynie was not adequate _ 
to'the discharge of *the plaintiff’slien; and if % 
it did not sell for such a stim as‘ would dis- 
charge it, the failure is imputable to the irre- 
gular and illegal proceedings of the plaintiff. 
The estate of Haynie, being a vacant one, and 
the curator subject'to. the duties imposed on 
the tutors and curate of minors, neither the 
whole nor any part of the property could be 
sold for a.price.below its appraisement.—Civ” 
Code, 176, art..135; Id. 70, art. 59. The *plan- 
tatioti was sold, not at probate sale; but by 








= 


Sw 








ae 
the sheriff, under‘an ordinary execution, 


suit of the plaintiff,.and she became the_pur- 
chaser thereof, at two-thirds, of the appraise- 
ment, or for the sum of 4450 ‘dollars. There 
is no reason to think’ that: the’ appraisement 
was incorrect, or, that ong thade ‘under the 
auspices of the probate judge would ‘have 
been different. The plaintiff, therefore, ac- 
quired the plantation at one-third less than 
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its value; that one-third would suffice for the. 


payment of the plaintiff, being at least equal 
to any balance due to her, and she ought not 
to have recoyrse upon the, property of the 
defendant, Moreover, until the estate of Hay- 
nie had been legally and entirely sold, no dis- 
gussion of the property could take place, so 
as to aseertain’ whether any, and what ba- 
lance, might be due to the plaintiff » © 

2. The défehdant had a’ privilege on ‘the 
buildings of the plantation of superior dignity 
to that of the plaintiff, whose’ demand i is not 


for dotal but pore © estate—Curia Phil- 


lipica, 418, 1. 25. ° be 

* It.is stated, in thie Rrgomért of the opposite 
Counsel, that if such a. privilege gxisted, it is 
barred by prescription : but this exception, 
although a formal replication was filéd to the 
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ings; and could it even avail, would not be 
admitted. But, in truth, the privilege of the 
defendant was extinguished by the convey- 
ance of the slaves to him, that is, by an honest 


~ payment of thé’debt itself; and, if the plain- 


tiff will take the slaves, she must admit our 
privilege to revive; which would give re- 
course against the buildings on the plantation, 
in the hands of the plaintiff’s vendee, who 
would have’an action of warranty against the 
plaintiff, a circuity of action not to be encou- 
raged. 

It is contended, that the defendant hath not 
proven the slaves to have been given iff pay- 
ment of his privileged claims ; because the act _ 
conveying them, purports to be a sale or con- 
veyance, for a price jn money, and that the 
parol evidence introduced to explain the real 
consideration, which was excepted to in the 
court below, cannot be admitted; and we are 
referred to Civil Code,.310,. art. 242. 

The testimony ako Poe not go tg con- 
fradict, to add to, take from, or’in any wise 
to impair the obligation itself. A sale is com- 
plete by the agreement for @ sum of money, © 
although, in fact, something differefit from 
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; P M “2 West’n District. 
moifey may be given ; non enim pretit numeratio Sept. 1088. 


sed convenfio perficit emptionem, Contrat de Vente, ~~~ 
p. 16,”.30.—What objection then can there be wae 
to offering parol evidence of a considerations Lacey &at. 
which, however different from money,’ does 

not alter, in any manner, the legal character 

of the contract itself; which, on the contrary, 

by establishing an admissible consideration, 

tends to establish the act itself. [n11 Martin, 

620, it is decided, gn the authority of Pothier’, 

that the prohibition of parol evidence, against 

or beyond the contents of an act, does not 

extend to third persons. If the conveyance 

in question had been in reality a pure, act of 

sale, but purporting to be a dation en paiement 

for materials, &c. furnished, the plaintiff would 

be permitted, by parol evidence, to explain 

the true peture of the transaction, in order 

to make her lien attach. May not the de- 

fendant then, in the opposite case, tn a contest 

with the plaintiff, be indulged in such evidence, 

to protect a right recommended by the 
strongest equity? @ . 

It is argued on the part of the plaintiff, that 

even if parol testimony could legally be ad- 
‘mitted to explain the real considefation given 

for the slaves, vet that it does not consist 


* 


baa 
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Poaeen® exclusively of materials furnished, and Mher 


w~ things, giving a privilege on the sugar-house; 


Sxuuiman & 


Wirz 


but if a part only were privileged, and the. 


Lacey &ar. Value of that part, were not very dispropor- 


tionate to the value of the slaves, the sale 
would be good—Contrat de Vente, 4 20° 

3. But whether the claims, which the de- 
fendant once had against Haynie, were privi- 
leged‘or not—whether the money and mate- 
rials, &c, furnished by him, regarded the su- 
gar-house alone, or the plantation generally, 
itis proved, that a sum amounting to 1313 
dollars 67 cents, was beneficially expended by 
the defendant for the use of Haynje, where- 
by the plantation was greatly ameliorated ; 
that thus ameliorated, it was purchased by 
the plaintiff for two-thirds of its value, and 
shortly afterwards sold by her for almost dou- 
ble the amount of the purchase money ; and 
the defendant is sheltered from the rigorous 
operation of the plaintiff's tacit lien, by a li-, 
beral and enlarged principle of natural equity. 
It is inequitable that any one, should enrich 
himself at the expense of another.—Neminem 


cegquum’ est cum alterius detrimento locupletart. 
Traité des Fijpotheques, vol. 1, 33. 
If Lacey had been in possession of the 











iS 


, & 














OF THE STATE OR MOUISIANA. 
a 


prive 
out first potiiareiug: him the expenses itr 


= the platntiff eould not have. de- wesrge. 


vin thereof by, virtue of her lien, jth re . 
“won ; 


* ®eurred by him” doucerning it. The plaintiff hiv W nk: 


_ hayiig Os hteit inbproved by those expenses, 
* on the cred t of her lien, without having in- 
dethnified the defendant, ought not té pursue 
Vtfier propemy in his: hands, under. the same 


lien, withoat making reimbursement; espe- , 


cially, ifthite property, had been given for the 
purpost of “reimbursement. 


4. Shoitd, the reasons given ‘be of no vail 
yet, the plajnti? cannot sustain the present 


action ; ; because, having aceepted the comimu- 
ny of ber late husband, she is precluded by 

ppriltei ple of warranty — Triité des Hy- 
. po , vol, ly p. 37.—fhe plaintiff hath ac- 
cepted ‘the commuhity, because it does not 
appearathag she ever renotgced it, nor ob- 
tained _anyglegal delay for deliberatiom Re: 
nd@nciation* m ‘mugt -be- made in the form pre- 
seribéd BWiTaw, befor8ia botary, and two wit- 
nesses. ’ Civil Codey Et 76-84. 


* Mant, J., agiNere he opinion of the 
court.* at the Fania, térm- 1889, ‘of, this 


apne hs not ji ‘Poin ih Me ati having been of counsel in 
the cfhuse. 


Wot. xif. 





\ 
¥ 
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. West’a District. court, Mrs. Skillman (then widow He 


Sefptag1822, 
ow 


Sxitumay & 
— 


Bases & AL, 


_ ject, in the present suit, if to obtain’ writof 


and they allege, ‘that Haynie’ did, not sell the 


"ie There was judgmiéut ‘for. ‘the “@éfendants, 
~ and the plaintiffs ee 


_ of the distrigt court, overruling his objections 









CASES IN ‘THE SUPREME court 


e) re- 
covered judgment against the curator | of her ° 
former husband’s estate, and avas directed to. 
be classed as a mortgage ciéditér. Her ob-* * 








seizure and sate “of ‘certain hegrdes, sold a 

her husband te Lacéy, and one of them 

the latter to Borell, the other defendant, Ah . 

brought him in as his warrantor. 6Wartin, 41. 
They resist the claim, on thé sore of there 

being other property of the estatePin the | 

hands of fhe curator, or the plaintifPherselt; * 





negroes to Lacey, but gave them in p 
ment for a debt, for which the datter had A rt 
vilege ona plantation of said Hiynid,’ which, 
has since been sold gph an exedutionpie ithe ‘ 
plaintiff’s suit, for $4450, being the two-thirds 
of the valuation, and which sligyaglerwards 
sold for $8000, and on which Lagey, claims *, 
a higher privilege than the plajntiff. 
. 
ge 
Our attention is fir called to a bill of ex- 
ceptions, taken by»thein¢ ounse}, to the opinion 





to the introduction of parol evidene, to show 


% 








or THE SBATE of, LovfstANa: 


ce pegroes “were not: sold, but. given.in 


which pésults froin anvact of sale, \# “¥y. 


~~ « If there were . “0 writing; evidening the Lacey & at 


~ E pan which facey ‘acquired a title to 

SP .th&e negroes, parol evidence’ could nog be 
moe received, to éstablish what the defendants 
‘a seek to prove, & datio en sohitum, or giving in 
3 payment, is ‘gg covenant, | by which-these slaves 
were given douLacey inepayment, or dis- 





"310, artaRA)—the law imperiously requiring 
such a covenant to%be reduced to’ writing, ahd 
forbidding, i if-case itbe disputed, the admis- 
siOn of parol evidence to prove it. So” 

_ Byf“anyact washere drawn to, pregerve the 


to, Lacey ;' andthis appetite tlidreby 
to beac tract‘of sale. Evid@hce that what 
the act & ito. have: beciig'ts Tat 
a sale, bata dation an pera 
against whats Crgpeoigabe act; and the > 


lawshas said; such: evi e must be’ written, 
and pafol evidence’ musi 4 be received—vid. 





The district! judge; if a "opin oy ered 
admitting parol evideri€e'to this effec a , 


we are bébnd, theréfore. to disregard all 


* 


+. = 








Westin Districts. 
Sept. 1922... 


payne ist Fe ocintsadhii fo the written, proof aa 


charge gf his privileged claim—Civil ’ Code, 


ev aie of the jegayeyeice: of the€e’tlaves by. 


4, 


art 24%)" et dead besl.. i he > ft ' 


























Me . oe 
420 GASES fN- TH® SUPREME CoURT 
r Hebbian the, parol eviderice, thussillegally ,re@ébved ; 





3 oe, and the defendant are thereby dephyat of 

_. Ware any mearis of ‘supportifig ars A LI 
Lacky &at, the-slaves were not” sold, and.ghat-th plaing, 

° tiffs are bound to respectétheit privifece:, 
The other grout of defence Powss001 Tp. 
pear less unreasonable. ‘Phere ‘is uo evficuce 
of auiy estate of Haynie,.to which the plaintiff 
is bound to resort, before she gomes to the 
slaves mentioned in_ the petifipn. There has 
. been no waste" ofthe property of tg éstate, 
og e that can be imputed*tovher.«.» , ev. 
| _ Inthe year’ 1816, it appears, sheypurchased 
at a sheriff’s*sgle the plantation of herifate 
husband, which, had been seized to, sagisfyfa 
judgment she‘had' obtained, » ‘This jpdimient, 

not being: ‘Wppealed from, and indeed being 

° no longer 4Ppealabletrom, mustibe considered 
as ‘res Fiidivattas' and such as eouldsbe legally 
djnit.i¢ not irged,. thatypiy ‘of the 
ait b “Whieh ‘the, law  preséribes were 
" Hoppitted: © Os od . on yes 


« é -* — oe j 4, bie F 
It ‘is therefore ordered, adjudged and’ de- 
6 | See Er TY 
creed, that the ik of. sta court 
je Mersseres, oad. roRs 
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d; and 
it d i 

seizure and saie issue, as 

ba wri F ial: Bs yoy 

prayed for. e costs in bothgeourts to. be 


a 
sf 
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= pat by the. defendants afid. appellees ; and W Sep. 1622. 




















of at fife defendant 1 Borellehave hig remedy. “? 
Ski. Taam: 
at tliprdefendant Lacey, if the Slave by - yire ’ 
> e mt Ro be.‘taken ape sold in pyrsu- py sate el 

ig ance of ants seizure and,sale, and ‘that “ 
p=, 4 “he have his cagts against Lacey,in both courts. 
7 so : wid — > ‘ he 
if BOSSIER & AL. ¥s, VIBNNE;Conaton, $ AL. 
1€ 
wl _Avpravi a the cgurto of the sixth district. Besser 


peity to his son 
e, Pagter, ~ delivered the, opinion of the at a very low 


price, the™ ad- 


cour , The’ plaintiffs state, that they are vagage thus 


‘ conferred is sub- 
od pitretes. theslate Louis; Gabriel. Buard, aridh ject to collatiog, 
u e 1 
te * that no” partition has evet; taken place of his © nent ie 
ba estates! that..one- of the ‘co-heirs, } ezime the son sells the 
property ‘for, af- 
at, . Buiardy, regeived i ‘in his lifeAime, sin jpdvance- ter a lapse of 
- years, | and that 
1g ¥" ment of his. portion of bis father’s estate, one . “4 he cor 
or it, will no 

od t = 
haltiofia plantation ’sdid: byshim toS.J. Lam- be syficient to 
ly | bre dor $6900, dudthat, | he ought to collate the father sold 


to him at a price 
a Pp 


1e ‘ P3000 ypith:the, other heirs. Lg ; we the Teal 
re e Thédblendantspleaded, among othesphing:, 


“ that no part.of, the palriany. of the-c rs ' 
" @yas ever taken to ipereage the patrimony of 
t Me Onegime: .. . ' s 
ae? The deed from J shi Bouts Buard, "the an- 
cd cestor?. to his son Ongzime Bua, is d on 
‘. the 7d PePigoner: 18; 7 18 in th usual 


é . 








: tina tint a I EAT OD AT 
ee 


1 
’ aes of 800, ‘payable’ two ‘years. as | ‘ 
Bossres <4 The statement of facts efla | 





‘ oa ‘ if Pr * 
« o . + ¢@ 


. 2 
di 
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Webtn Distt ferm, and expresées to be made for the “dn 






snr father i im his life-time made an 
‘tion of his pra among fis c n; that 
one of them died without issue, and that he 
inhesitad from him the plantation which forms 
“& — the subject of this action. 
It is also admitted, that two of his heirs do 
not join in the’suit; that the’ est Onezime 
_ Buard is insolvent ; that he never paid j his 
life-time the $800, which’are stated in the act 
 ofsale already mentioned ; and that he soldin 
1820 the tract: of land acquired frottPhis far * 
ther, together with’ a portion of hisown, con- ‘ge 
* taining the same quantity, both éne 
plantation, for the sum of $6000. ff)» ar my 
: The Civil Code hasyprovided, tha + when a 
father has sold a thing to. his sop, at alvery 
low Price, the advantage, thus, red is 
stibjeqgigeollation.”., Civil Code,.19 






a 
7. Qre ofthe first questions which the cause ne a i} 


‘fpresents is of fact: _Was the property sold at, 
a low price! J udging as we must do, fromgyhat 
appears on record, we ‘cannot say that it, was. 


ee” ‘evidefice to show. its valueyat the 
time e first sale. Consequently, we have 


% 






+ 
+ 





‘ 















$ 
‘ o nom judging that it was disposed of for Weal 


e P 1922." 
* * ich it Was worth. The price: bbe wy © 
af Bossrgr & at. - 
. pI 


\ Fl Y 
nce of the father having, sold it much be- 

low its value; but,the fluctuation isy.in the price 

8f property, too great, and frequent#in this 

country, to enable us to draw s0 positive an 

inference ffoume fact, Which, in i rélation to this 
|. point, is enfirely,equivocal. : 

’ ° Th opinion just expressed. renders it un- ig 4 
neges iry,to examine the other questions, — 
sTaised wiethe cause. Unless the sale is set 
pide, and proved to have been collusive and 
. « feigned,, the heir cannot call. on the gefend- 
ant to te its value.,, They have only 
. right to Aggover the money ‘which Fra 

the consilgraion Of ita viiak> * 


. ¢ fis Here lie ordered, adjudged aed de, 

é i , that the judgment of the distrPRourts 4. 
. evahnulled, avoided“dhd reversed; and fs 

‘ fuxthér ordered; ‘adjuaged’ and decreed, that 

: the’ plitin iff do severally recover the sum of 

s} °  oné*huridred and sixty dollags, with “he 








} terest fori judicialideritind, and costs th 
courte The ai aE lo baipaid as a special, 
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o years and, r months ater, 0s. 
. VIENNE, CcU- 
» hag, been ON US AS EVi- pavor & AL. 
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Trea Bi privilege,-out of thé proceeds of t lend sold ; 3 
' rw to Jd. Pobre 2 Me) » wy. b q ‘ 





. Bosster &ax. 


. Vewiaredt Bullard for the Jaintiffe; 








RaToR & ‘ 
on fendants. ' od wr. 
; : gp 
» . j . 
rs . ieee a > oe & 
“4, J a 


ELISHE vs. VOORHIES. 
The conclu- APPEAL ftdticthe court of thes th district. 


sion of the dis- SS 
setter of” foet Porter, J. delivered the opinion the ¢! 
te "ppl court. The plaintiff, ftir at law of 

there is error in Elishe, sued the defendant, who j wt 





judge of Avoyelles, for having taken Posses- 
. sion of the estate of her husband” and refas 
ing toRive i it BP, oF render an “filistacto- 
ry account of its situation, aes 
from “him $2200, the price ‘ot Braet of land 
which she had sold h sa al Dey 
. He pleaded the be a dhathe 
ot ‘pia ‘fithruny aecoimted. sis 
a “"Bhie- case has been” ay nitted wittiout ar 
ument, and presents” a q ation of fact “only. m 
We have carefully perused thetegtinolly, and 
find nothing in it which shows that Ay éFror 
waliGramitted by the" edffrt of the first in- 
«tance, in the jud&ment Fenderéd. ere 
ey ca 
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3 ; West’n District. & 
7 


i? It is therefore orderedy adjudged sand deg" nt AB. 







- creed, th he-c@Bfirmed with cogls.t me 
Bula he plaintiff, Wijgon for the de- Voonmns. 
* femfant. * ° te 
g — » 
, INNIS vs, MCRUMMIN. 


ty is sold by cer- 

- a We 2 tain bounds, and 

Porter, J. delivered the opinion of the per. gversionem, 
x if there be a sur- 


court. Both parties in this case claim the plus sgver «the 
quant men- 


it wet under a title originally issued to tioned, it passes 
a” ¢ to the vendee. 
: on@ Adal Huffitan, for a tract of land of 


twenty arpents front, with the ordinary depth. 


= 
Appea fi e court of the Sixth district.» When proper- 


° , * At his degth, a partition of the property, held 
ip, comm nity, with the widow, took place. 
y this divisi@ns ten arpents of lapd in front, 
with forty deep, being part of the ‘above tract, &: 
y were set dsid@sto the widow ; and the rémain- 
> — . der, which fell to the, portion of.the heirs#and. * 
F ‘Prick is desctibed in theact of adjpdication | 
as “the lowet half 6f a tract. whereon Mrs. 
Huffman now, resides, containing ten arpenté 
front, -with the ordinary depth of forty,” was 
sold at public auction alo Geo. B..Curtig,gun- *.. alt 
| der whom thé present defendant claims a , 
It being subsSquently discovered, that the 
, Von. xin uy 


cf 


2. 


i 
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on . —¥ tract, originally granted to Huffman, €onitained 
wom more et ai arpents fqn gait ther sale 
was made by the court of probg my the re- 
a quest of the wilfor and hetrs, and the plaintiff | 
became the purchaser of two drpents front, 
forty deep, adjoining the lands of Kenneth 
M:Crummin. 

The main, indeedathe ohly question in this 
case, arisessout of the conveyances to Curtis, 
and to those claiming under him. It is contend- 
ed by the defendant, that the expressidns used » 
in the sale, “the lower half of the tracy on 
which Mrs. Huffman lives, eontainigg tengpr* 
pents front, with the ordinary depth of forty,” 
passed the half of that tract to the purchaser, » 
though it may have contained + nore | 
WwW a on the other side it ig. oe that ie 
enumeration of the number row: shows 
whatéthe parties undegstood |i topcontain— 
that,the particular quantity given “aflust con-, 

trol the description.of one half ;andit has b 
further pessed on us, that, admitting the ori- 
ginal purchaser did buy the one half, t the pre- 
sent defendant has not acquired. his e right | to 
that uantity. 

he evidence establialles satiefactorily, t that 


* all the right which Curtis hadgin the property, 
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has been transferred to tiara "ji is only _ District, ba 


necessagy, #hereforg, to exainine the question 
present He original conveyance. 
by a majority ,of the cougt, in 
‘case of Foychér vs. M , ante 114, that 
if heirs declare, they intend to sell all the 
lands of a plantation belonging (6 their an- 
cegtor, and from want of knowlege of the 
real. quantity, describe that plantation’to con- 
tain 40. arpenlé in depth, .whén in truth it 
had 66, that the intention to dispose of the 
whole was controlled by an enumeration of 







A mpl that whole consists; more particularly, 


n thé’evidence was satisfactory that the 
purchaser had the same belief, with regard to 


* the quaiitity contained in it. 


ge It is imp le to distinguish this case from 
that ; andiweltefer to the reasoning used, and 
the authorti’ there relied on, as*the grounds 


@, of ouf decision in this. It is clear, that the 
« héirshad no knowlege of the tract having fnore 


“than the’ “nuihber of, arpents specified in the 
original title. The fand fs inventoried as 800 
arpents. ‘Of aipartition, 10 by 40 is set aside 
as the widow's Halfwhen appraised, it is 
grt to “4. theysuperiicigs already,.men- 
loned ;’ an s belief dt he acquired, , 


> aa A 
— 


ny 
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ee omen no more, is clearly évidenced by the act of 
tind adjudication ; forthe did not pur se by any 
“— limits, but by a description of 10,a¥pents front, 

aaa withghe ordinary depth. eB 

The counsel for*the defendant read frqgp 
Pothter, traité de-vente, n. 254: 255, to show 
that wheré'land is sold per averstonem, if there: 
is a surplus over the ee given, thatgit 
belongs to the® vend This is @pue, if the- 
property sold is by certain botinds and limits, 
or.is a distinct and separate object, asa field 
enclosed, or an island in a river; because it is 
presumed, that the object prestited to view, 
was that ‘on which the parties formed ulir 
estimate; or if “Wescribed by certain bounda- 

ries, that both vendor and nagelgier had 
their attention more fixed on t than aw 
enumeration of quantity. But & @escription 
of. property, sold by the words” « half fof a . 

tract of land,” without op bou €8, iS of 


r 


clearly not wit the, prineiple whic forms. ° 
the basi8 of the doctripe ound inthat miter’; ‘ 
and, if immediately following such vagueex- 
pressions, there are words giving a certain 
quantity, that quantity” should control them. 


‘Lhe case Puig in the Pisce 2h ttt. 2, 


eltv. 45, to which»Pothi& refers, 
* 


wheré* the 
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seller, in delivering a field said to contain 100 
‘to the buyer dhe the boundaries of ww 
re: In such case, the buyer ac- 
atis delivered to-him. Pal 
y As to the line which the surveyor states he 
found at the depth of 38 arpents, there is no 
~» evidence. how or when it was rufi there ; or 
if it was ever apprenticed to by the plaintiff, or 
. those undgr whom he“elaims: It is contra- 


acres, sho 
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West’n District. 


ae 


Innas 
vs. 


MCrummin. ~ 


dicted by the survey of Trudeau, and by every . 


instrument of writing, in virtue of which this 
land has passed from the grantee to the pre- 


_ sent defendant. 


® & b 
It is therefore ordered, adjudged and de- 
creed, that the judgment of ‘the district court 
‘ voided and reversed—that the 
Of ecover of the defendant; the land 
claimed th is petition, and represented in 
the of survey returned in the case, be- 
od twee! KBC F, with a. 8 ip both courts. 





 Bpomis for the plain Wilson for the de- 


fondant, 
2 >. —— . 
op - 
\MULANPHY vsAMURRAY. 


e a i thé court of tthe sixth district. 


Borrer, 
a 


The defend- 
ant’s signature 


delivered the opinion of thé ot the foot of an 


cod 








—ooo 








% 


.. 
a % 
2. " 


430 CASES IN THE SUPREME COURT 
Se court. This case is brought up by the ap- 
—wr-~ pellee, who insists that the judgment of the 


MocaNPHY ourt below should be affirmed wi amages. 





vs. 


MvansEt Phe record does not contain'the'fetition of 
Peete thazhe appeal; and it has been argued by the coun; 


asgepees. sel who have appeared on béhalf of the de- 


» fendant, that all we can do is to dismiss the * 


parties ffm this court. 


The appellee, contends, that a cepfificate off. 


the clerk, that there was a petition which was, 
taken out by the appellant, is sufficient evi- 
dence to establish the fact, fi which an affirm- 
ance of the judgment below is demanded. . — 
We do not think so; but we are of opinioh, 
that as, ip transcript filed contains an appeal 


bond,” defendant, by signing that “ipstru- 


ment, has furnished sufficient praohithat he. 
appealed. sk e 


As to the errors which have been assigped, 
it is sufficient to remark, that they dof ap- 
pear on the faceNeft the record; and if they, 
did, we should be ie to dismiss’ the &p- 


peal—we could not affirm the judgment with 


damages. kK . . : . 
i in ° 


. ° * 


It is ordered, adjudged and” decreed, that 


the judgment ofithe district cong affirmed. 
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an 
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as 
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1 with oosis, and 10 per ceptum damages op ‘an 
| the amoung,of said judgment. ‘ ~~ 
” . MgLANPHY ‘ 
\\ThowinditotMthe plaintiff Mills for thpte- Morne. | © 
_fendant. ' ‘ | 
B y F » . Tae. £ PA “=. 4 
eH . 4 , SOMPEYRAC vs. CABLE. py = ¥ 
 #£, oF) 
‘ ¥ Appeatgrom the ceurt of the sixth district. when the re- 


cord is made up 
in so confused a 


Porter, J. delivered the opinion Of the tcanner, that tis 


court cannot 


, court. This is ap appeal from a judgment cjearty sce the 


° ¢@: ° 3 * factsof the case, 
, rendered against the ‘@efendant, ‘ bail of ODE and there ap. “my 


ov” p e fi judg- 

Walker. The transcript of #ecord, filed in ee 
; x 4 . 8 ; Mx: Stat t f 
this court, is made out in amjanner blfWlis-“ircts only, no 


affirmance with 


cre le to the officer to whem. DOE denne ext 


fa ‘ . take place; but 
was € sted. It presents such® conf@Sion, the appeal is 


that It is difficult’ even to know wither we °° “s™*° 














otight, to dismiss theppeal. o% » 
. ‘are four judgments, and She state- x 
* ment Of facts ; immediately,after the judgment ‘ ¢ 


insthe ofiginal oalt. which is atthe épd of the 
petition, there is, without any intermediate 
proceedings, a decision of the district judge, 
* ¢ that a motion against if sureties is préma- 
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The record of the suit of Johnson:&al. vs. “i District. 
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Lastly, in the Recopilation de Castilla, 4, 15, 6, 7 
which is*only a repetition o of the 63d law of i 


gf 010, actions merely personal are prescathes 
“by 20 years ; real ones by 30. % ? 
















% 






* 
‘ < sual 5 


oy 
Sry 


| 


i. e on eteay A 





} s deed, ong 
‘hat a ontait a: 











ue’ ae aa 22 
the» offie hyve been ta se 
 anittiapite sk such a sale: wea 


be decle en anders 


sandal: inthe year 7 ral ting ‘ xs 


existence and. contents deet 7 , 

alleged to. have,; peut yy 
before, begyeem,L. Pu Denso sae and Dus 
gat andsLaby VOsipath! ph OPN oe 
tis notialleged. peg ae o ripkehives! 
" betotins Wamp , . 





West’n District. 
sept. 1822. 


each, jiven 
the 


was- 
ated, ab itis i 





ge 
Davishareins 
a eeu 


‘? "The ‘death wm, Lessassier wal 
e" ears ‘from Bed. for. t grantefm at 
ons, that he ae in Lge 


ii AL 


pu Sots during the 
sbecauserall the ate oo 
possesses, are. presumed 
Casi, 5, 9, 1. Ci bode, 3 +6 
deposition, howeyer . at, Scothbiiohl ‘the f a 
fa purchase.  dixing the mariage,’ Iti is S there.” 
patel. ssassior tis ale and th tries , 


* 


ca 





did West’ Diet 
S*pt. 1822. 


“and: the convention 
ify it. —Code re 262, a 


dee LE B Mey did not" re te Sora with the 
* Gvil.gr sy nbolié possession, i ' 
oe ? title, ook Sclual and cor . 
d a *. ay session 8, wat 4 


s 





*. : ‘ 
 West’n District. 
Sept, 1822. 


Davis’ HEIRS 


Ue 
Prevost’ + sev 


argdctht tho 


t take ac 


* the €ssion of the. 


“ er 


shows, with” ‘great ‘ ee whine eo 


aiid. conse nt) taken ones | a Sy 
mY Pothier: Pagststion, | 


* sm E: 4 4 14 he: 
(Mat “¢ 2 oe 
. 8 2 . 





havegs boc tiles -teepltges, tat eee 
ry ie | a,Alnring the fequisife time, fe * 
° a CS atahaaty ee 


nt iormer aor had a jast*, 
a the time seria. 3 may beyadded to. 
pagseision of is vendee, //Rart. 3, aca 


| 4 ‘cd ni G43 “ 
x ° The, dauis, ‘their ‘ancestor 
Rod Forel,’ _* ied 


a 





efat a 
tionprabiich rén pein eh 


and egennnae 


ip ‘not prod jue 


5 is said't 


i, to apap 


ve, in whith j 








ad b dish ed,-which ei aie 
‘2. oe . s ° " f 

t. 67 in 787.06. 1788.9 | 
; F x AJ * ° 


. 


ee 


wath ne Ceste nese her 
~ athe oS pilfion, ey a & 
& De la Houssaie, ;. vv ‘phi 


te 
ya 


Macatty’s heirs hayintysimigtt 


yaad. ) 





t burt 
ma ae nia a} of hi is h {vi Dy Ite 
eh efiect’a 
ac ; a) iggereanlt 
the 
ugnem 


id Sot ey 
, im LTC ma 
Yor te Rs oe ere 
- ‘esta’ hn 
e i, a " . y 
, ol sia kay oat +? “ 
Se a ee 


Lew 





ayes Teh aM 
a on 1s ge, 
ei 462 : “caps "TRe suerte Opn 


ne aa ingen . eS ee cab 


oo 


ee a %: 
Sa a ogre - 


editions +e se q . 
2 : . we tbe 
2 ’ 


“A tug SL edance tie 
sacquird Mite 


} nds Bee yi 
eur 


(thes 


4 P 
* - 





wie ei A % $ 
Ie “will: be, fe 


they ’ 

bs rete rap 
P Ye oh ot 
; : W os 7... a 


f h 
fa Cae 


PHoubted that 
aes 


¥ 





vendor fad 


front norant of them} wt at 


: ata 


> det ¢ telat 4 5c le, 
x: also jp eeFekwee i af rare, 


sale; afd ¢ agen the. veo of th lags pri ice, 


| ousspie: andi Bis: ¢ 
Teg ition of pg Ba to, the laridgy 
Ls clatnied, mud nécessipily” ditech ve? 
‘s whieh ‘the ‘plaiitthave acquire 
béirs. J he eff AGthese adpriesi , ‘ 
uh aps weelcyed by proof only?” 


a a 





‘a 
Hise 


rs % 4 Pit ray 7 
% Ae de 4 re a 
? 465" &S od % 


Se Dinide 


y 
"OE Ddbat end ¥ Lab nve 
. ee 


é 
; - tis 
. 8 
o£ 
> 


I i ae: ia a ‘have only confirmed a0 
- ei ch ath hicaas “2 " 3 etisted, 
Baek | ee 





rae 4 . 
e. - 4" 


a .* 
* & ’- © 
, 'e : . P a _* 
. a 
466" * «ia IN Fi ae “a? i 


West’n District. 
Sept. 1882 intdd no tees n 


. i 
ies bras: § 


bear tang Pe 


Tt ; Were, thes real state a 18 ay 
eviderithe heirs of the, Dugats and. Labauye yey? 
ae of the land:-by imberita I 
‘and it is) 33 ant tosingaire,, und “the 





ae 
*, ; ei 


Sse < 
oy = 


“ Pi & 
pr musi 0 P ovis eae 


4 Sxosse ‘Ts 
owlege to ewan +" 20. 
ert ns at juired 





e 


sucha enti cee atise eigar 
vendoF and Velde aiid that “avito ti 





469 


ati 
3 un wary Di 
nol 





“Ketan OWnersah wa, | 











@ 
i 


é 


id OF THE STATE OF LOUISIANA. 


iees sasimahed by “these acts of Macarty, 
the @ther side of. the “Bayou? Nothing more 
igheard of his pretensions till 1810, at which 
; time Prgvdst too ene Claiming under. 
Macarty. 
aed they i and _ appellees 
f;prescription, the mOdest 
‘the action of revindication; 
| ae m what,does it liberate 
them, ifat shenlangeniiiie From the. obliga- 
tion’ of surrendering the land to ine 
ats? Sif so, what is the difference between 
it and the pléa Of prescription in any other 
ease, in which the title to a particular thing is 
in, dispute betweéi? the perties ?. If the pleny 
be sustained, the defendants will ain’ in 
go’session of the land, and the idem 
this conf will be ‘their title. Or, will *t 
cotirt, ander a plea, declare,that the la 
age. to the,demain? If the former, i 
(@irns’out, at last to beya case of ordinary pre- 
scription ; ad the court cannot arrive at the 


he @ latter conclusion, until it is shown that the 


laws of the country. create a forfeiture of 
“ 5@ land, if the grantees cease corpo- 
opossess and occupy the land Yor the 
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space of thirty years, or that it ameunts to A 
surrender ofthe grant.” 5 aR ® 

. I think it apparent then, fhat this plea of i 
prescription cannot be distinguished fgom that: 4 
contended for by the safle Party, in the ‘case 
of Prevost’s hetrsgys. Sing letgns ona Johnston 
Thaffthe opinion of the c be the same, 
| It’ is most; manifest, /fi the 
evidence in both cases, that Lessassier, ast 
those @laiming under him, have not pegsess 
an jneliiof the land in controversy, for thicty 
consecutive years. -— i 

But the appellees catch @t the ten years 
préseription, ander the: recognitive title bes 


dweemthe widow of Lessd@pier dnd. Macarty, 

















Admitting that act “to bea sufficient*basis of 
@ the ten years prescription; that alone is f Dac 
sufficient; there must bean advert 1 te 


‘don under it.for ten years, 






Rae ee 


ported by the evidence. 









Ww. 
this subject is so familiar to th court, thay # 
should think it an idle waste to trow in 
ble them any longer on the su bject. th. 

Pout, J. declining to aid in the decision"of this case, as he had fid. 
been of counsel’ in it, “and there being some difference of opinion be bu 
tween thé other judges, no judgment was given at this ying as sta 

*,* There was not any case determined, in the months of October SOL 
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ar Nayember. 
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P Bau fe ogee urt ofits the first district Mp nomen c 


ea @ take testimony, 
Porter, J. sdelivered® the opiui ahue ~~ ae = 
ptm _This action Was com d by,at- meal 
t on the*20th day of*Ma last, and vee Mere 


f igh hSeene movith, ‘ari sol? a. safe that 
apheatt towepresent the:absent deb r belief hat be 
‘Rants were allowed to put inn answer, be procured. 

“nd, eg: delay expired, it was filed On _ Thes!aw loci 


contracts go- 


the 4th of June, an agent of defendants made af- voit. “and van 


lidity ; that locé 
nil fidavit, that by a commission directed to Pitts- ik mene the 


remedy. 


ion be burgh! Pennsylvania, and» places Muhin, 1? Tine, toes 
On a contract 
oe Po] state of Ohie, he expectedvand haddvery. PEa- nade in a couns 


try governed by 
October s0n'to believe, he could prove the several mat- 17 Fo non law 
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-. & 
Eastia District. j A 
ters of defence, on which the Seteteaite re 


Dec. 1822. 
~ * lied ‘ ¢ 


bran &*™ « The distriel judge tefased, the cdtnilission! 
Gaax & 4 oW'thé ground that the proofof, such facts, as 


the defendant Vs ° ‘ 
can there be re- Wee "alleged in the answer, formed’ no de- 


lieved by Suit ¢! 
ouly; he may fence to the cla 


here by plea. 





execiftion of the note being a initted bythe 
pleadings, he gave judijgtent against” thé? de- 
fendants—from’ whicli'decision théy have 





pealedt) i -" ris ad 


wa 
yt 


Another ground has been relied on in areal oa 


ment—namely : that ‘the affidavit is not suffi- 
ciently ‘positive, and @@es not disclose “the 
* names Of the witnesses by’ 
exp@ctedito be proved. We shall first dispose 
. of this objeetion. igs 
, It has been admitted, that there is not: y 
rule in the district courtyon thigygiib 7: * 
must, therefore, resort to the getieral princi, 
ples of law, that govern cases bo kind :— 










testimony in another statey must almost neces- 
sarily compel a postpovement of the trial. we 
think the affidayit, on which it i8 demanded, 
should epliadspecitte as that which is required 
’ to grant a continuance ; otherwise, a party 


itihof the petitioner!Mand the 
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As an application®for a commisaiony to take 
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ap ofdinary a e, wher® one of the parties had 
Sworn to ino eseate of obtaining testimony 
abroad, we should be inclined to think the 

' oathidel : tive, in not. positively stating that. 
* such testimogyiexisted, and the nameg,of the 
witnesses who werg}to establish it; as a com- 

* mission td seek for testimony (unless in cases 
particularly circumstance) is nevefjgranted. 

The question themis, was this'a cas6i80 circum- 

‘ “8 : stanced? We think so, and that it offers strong 
#easons for taking it out ofthe general rule. It 

Has been conn by at&ichment—the de- 
4 fendants are ens of another state, and tHéir 
defence must be conducted through, agents, 
.* whose knowlege cannot be ex@etand positive 
+ 9go0't ters disclosed to them _ a principal. 
Pr. equi re, theréfoge, an alAavit, as if mage by 

» etbe party living within our jurisdiction, might 

‘ Snouniagis denial of justice. The plaintiffs, 
“"® who afe citizens of Pennsylvania, cannot com- 
plain of this course; ifthey have »selected a 


a 


oa 


tribunal remote’ from the place where the 
original contract was entered into, they must 
Atake the consequence of waiting until that tri- 
bunal can bring the testimony from a distance. 





seeking delay, could obtain indirectly what he ao 
could not suceeed in directly. Were this then? ~~ 
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— ae They must bear with those delays that have 


w~ been the result of their owa chaice, and crea- 

“——.." ‘* their own act. * v4 il 
Gnar& at he point on which the district court relt 
sed the application, brings ‘the whole case un- 


. . . % sh . hia 
der considerationsan as full a manner-as; if it 


was presented on a | generallWeniurrer to the 
answer. i+, ’ 


The suit is instituted ‘on a promissory Tote,* 


made inLexington, Kentucky; and as thecon- 
tract was'htered into in @ -country governed 
by the common law, it has been concedéd 
that it must be construed in relation to thee ' 
system of jurisprudence. .P i. 

+The defence set up is an Giitine failure of 
considgration ; ; that the riote wag 
steam engines, which the plaintiffs + con- 





the river, but which was d@fective i ever 
respect; that great exertions had been ‘usec 


tracted to furnish of a qualitygequal to. ro re. 


to. make it answer the purpose for'which dé 


en for a4 
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fendants bought it, and that after Many trials®e ey 





made, and considerable expense incurred, it 
was found wholly inadequate aid useless, and 
had been laid aside as of no value. 

To this defence the plaintiffs object—that 
according to the common law, it is not the 
partial failure, but entire want of considera- 
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‘ . “ 8 4 East’n District. 
. tion, which can be pleaded against an obliga- [ep 


tion, given as security of a contract; that if ~~ 
the’ apticle soldgis of apy value, the buyer ig” oF yn 
obliged to resort to his action of any aiid hon aed 
canpot obtain relief by a deduction, in the 
Ge “suit where ‘the purchase marie is demanded. 
| | meyer! authorities have been cited in sup- 
4 port of this position, which have beelooked 
@ 9' @into. On examining them, and other cases, it 
* is easy to see that the rule is neith clearly, 
por satisfactorily established, i in country 
4 ‘<A bere they were decided ; ; and that they turn 
4 9 gp distinctions that arepnot very obvious, nor 
yet very just. According to these ee 3 
if you buy property with warranty, whic 
« “Afierwardgidiscov ered. to be defective, you 
Nas re cannot i bréach of the w arrantys a de- 
® 












“fence t are_forced to brivg a separate! ac- 
3 ie thegendor. —! | Selwyn *s Nist Prius, 

689." 3. Espinasse’s Nist Prius Cases, 83. 4 ibid. 
cs —If,, however, the seller knew the defect 
to which,the thing was subject, you can avail 
7 yourself of his bad faith in the suit where the 
al » © price is demanded—2 Taunton’s Rep. 3—Now, 
why a breach of positive contract, should not 
form as a strong defengny as a bre ch of faith, 


is hard to perceive. Again, according to the 
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tly District. cases | deciabd, if goods are bought at.a certain 


alin price, which turn out to be of little or.no ¥alue, 
~~. yand the purchaéer is sugd on ghe specialicon- 
— traet, he must pay the whole sum agreed on, 
and is left to seek his redress against the per- 
sou from whom he bought; though, perenagcta. 
he may have become bankrupt the day after 
he has recovered judgment. But, if sued.on. 
a quantum meruit. he may show that the,objeets 
purchass@, were not worth hear so much as 
the amo _claimed—7 East, 479%,1 Contpbots 
180. —That the rights of the defendant are. @ 
made to depend,’in aggreat" measure, on they ¢ 
» form of action which the plaintiff selects, 
These decisions present a. strange anomaly. 
on another point.¥ If the purchase ff properé.- , 
ty pays“part.of the price, ‘as in case be- 3 
fore’us, and is afterwards sued for the Balar ce,” ) 
he can defend himself by sha Me the no- a 
thing due, and that what he has paid. is an 
equivalent for what he received ; but if he’ 
has made no payment before. suit is brought,” 
he must pay the stipulated price, and take his 
remedy against the vendor.4«7 East, 491, an 
note. 1 Selwyn’s Nisi Prius,691. In some of 


ay 


our sister States. we find the rule established, 
with such iMhitations, as Would let in the de- 


~ 
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idhck cst S43 "ees 302) 13 ibid. asta '» Distt. 


230" uM Teogir ales 282. Ip Pennsylvania, ~~ 
contract for the eng "— —* 


Gray & At. 


7 #3 rs 
nee si of considera- 


bbe. was Se, i cfogne appearg 

36 ibIB Delany vs, Vaughan, 3 Bibs. 379. 
1 it cs investigation i is rathera ae of 
riosity in the preSent case, thab sary 
: tile ithe rights of thé parties ;, for it ap- 
Ars tothe curt, that even admitting the 

ntifis*to have established the rule" of law. 


‘remain open for inqtiry ; 

er they could avail themselves.of 

yar Be is a general principle, 

contracts, mad@in'a foreign country, are 
weriied by the laws of that country in every 
ing. which relates to expounding.them; but 

la the. afanne! in which they are enforced, 

¢ the form of “procedare, the mode of trial, and 
dhe nature of ‘lief must be in pursuance to 
. the: regulations existing in the jurisdiction 
where. the debtor is ‘sued —Morris Vee. Eves, 
ll Martin, 7. Now, it has been most clearly 


. Von. xin.” 
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> District, showh, spat’ in dcnittedievdnea dy we 3 


+1822, 


. ,* | a common ‘law,,a fpurchast of property. fora. : 4 
>. ne A aluable conibiderttiony, w is 


it Si of tlo value, i 18 “not without r a 
conipensated_ to-thie “whgle exter 
jury. suétained » This right, ‘thei fa 

,, the contract and dpliowe i it wh abe as P 

a’ tiestaine found. But the plaintiffs cont . 
‘ accordingeto common ‘law, ane at Re A 
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use it’ by way of. defence i 0 
purchate-motiey vit riigeeohe tola ; 

suit. “ Conceding fis pogjtion, it do ti 
low that/we arefobliged to do. juatice it 





. , Same manner.. The mode of, ‘aa ), 
Felice extended, unust, purst ere qc) « 

If ittbecame netessary:in th “i  ¢ 

the rights,of suitors iivour cc a s ap’ 

the. plaintiffs’, vanswer* to linterrdg ‘ 

¥ could , direet it” “at oriee in th | “f 
* action, though Siere the parties onthaghat Tr » 

" recourse must. be bid’ to acourt of equity. t : 
” a bill preying for discovery. ’ S6 ifit'Weren ’ fy 
; quisite. to’ ‘déeree! a. specific: yeformance, ¢ or. ey vob 

r. put the plaintiff on conditions) i it might en ‘, if 
ad ‘degedeit in a®uit at the instance of the defend- .J, . .4 


apt alffiouglr in the place where ithe engage- ie 
‘merit was entered into, chancery'Mlone could 4] » 
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AA. give relict —MivehglovsssPewel 10 Maing 863 Baste Doug * am 

4 Lafarge wp Wong pn Dorsd & Com 11, ibid. Ym, we 

4 5: | ih], ibid. 718) ae 

+ Wt only ‘shuains, therefore, td congider if'tlie 

’ defenpe pleaded capitbe received according 
lished for” the adminis-. 4 

ice.’ 1 Ou rscourts. Of this point ~ . 

. di éulty.., Our; law, whieh” is a \ 

"Sarthe 0 muoh’ embarrassed. byrules 


a: *, mere pk ent Aol, permit aiplaintitt : 
a iid ) hey sn He: GP ieugny can , ’ 
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prisbadeinahd : ‘ 


ieiBeuotetgrial 
"Portilla, 35.20, 55, Febrero, yp 
cap, I § 6, mos..224-2.26 Le Blanc.vs. 
pie ant ene A vs, ied , 
de26). .. Wy? fer | 
Pee & > . 
ta diab ielohe ordered, adjudged oi de” 
| Sees the judgment of the district, court .. 
-be annulled, avoided and reversed. and that ke, 
ae this Gase be remanded, with direttions to the “ 
- 1, . district judge” to, permit’ the . defenflants to . 
m prove asfailure’ of consideration of the note $i 
1 4] » on whichi@Ojt is bfought:, and itis further of- , 
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be continued,on * 
account of the 
indisposition of 
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tfiere be another 
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dered; judged and decreed, that the appel-_ 
lees pay he costof this@ppealiy, “9, . « +s 


Pu 


Livermore for. the psi oF Maggi aD 
defefidants. pa so le 
— 


» BARRY vs, LOUISIANA INSURANCE. ‘cone Nye: 
Post, 493. eos & 


Apperat from,the court of the ae dist 


Dancin; for the defendants, “avpllfots , 
continuance,’ on the groufid that Workthan, * | 
who was-employed With him,*and had under! 
taken to argue the ease, was prevetited by ine 
disposition from attending, |, ie oe 

This was opposed by Litermore, for the: 7 
plaintiff, who insisted that the "m mover, who! 
was employed by the defendants, was equally”! 
able to defend? them, and that the Galiees ait 
turned on a single,point, a vee, plain ones." 

The courr observed, they could not nth 
on a motion for.a continuance, how plain were 
the points on which a eause- was to be deter, 
mined; that, to do so, would consume often s : 
much time ‘as to try the caus®; that when a 
counsel was really prevented by indisposition 
to attend, the client might,suffer pagent i injury 
if the cause was pressed in the absence of the 
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sone; of ‘his tenauggh, who had takeéh’ on hinisalf® Fon’ te " 


- the labbugisg Onl ge ae? a 
The, cause Was continue and, ordered to ax 


» the put: at ‘thle head Ee tHdse which were thar, 4 
a to beset down for - hearing on the following 8 


Menges it 
§ tp 2 


* ? a 
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ae STATE vs, JUDGE PEDOT. 


pk foie ‘mandeanus. : An appeal lies 


*. from gat ode 
pr hers aiade oath that: é, Andre, a “free pane 

woman, sof cilour,.died in “the city. of ‘Rew? Ao Het 

- Orleans, and G. Autheman, her executor, ‘pro 

curéd*the, probate of her will and letters tes- 

tathéntary, and possessed Himself of her estate, 

_pindunting.according tothe haulers. tb $2090 


Ping rth. Rnd.the deponent, o the application 


ee the abbent heirs, and instituted a 

. P suit to-have the will ct aside—that the execu- 

Se: tor and legatees, whom he had causéd to be ci- 
te@for'this putpose.instead ofanswering tohis @ 
allegations,obtained aruleon hin to show. cause 
why, his app®intment should not’ be’ get onic, 

*-y on the Boa that the deceased had no,réla-, 

a 


‘tions, ata cohsequently no legal hers: which, 
g 





fea. * 
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+ peqgtaiDiiuiel Blewids ced we , - 
Den 1822. thle was sodh aftonanade abgglute, andslesde-.." 


: Ser creed to phy costs, but before tie rehdition,», 
) "ae of the gpid decré€y bie filed apetiiongof ap- . 
! kts af peal from the dééree ordering ‘tie Fxecutions 
e of the will; but the'judge’ refused to allow the. 
appeal—w hereupon the depohent filed its. pe- ‘ 
_-tition of appeal from the decree by which. his * | 
: ‘ “appointment was revoked and he ordered to”. ge 
pay Costs, and the judge refused alsotoralfow 4 @! 
this second appeal. . Fitg ABO. wine 2» 
‘On this affidavit, a rule was praye vey 
obtainedyon the judge of the court of pate 
of the City and parish of New“Ofleangyto ow.” 
cauge why a mendamus should not issue, sdireet, ‘ 
ing hith to allow the two Appeals. . i :" 

_ He agcordingly ‘showed for "cause," tndt*he 
appointed the’ ‘deponent to represent the"de-, 
ceased’ s absent beirs, under ‘the belief that : 
she might have,s such heirs; who, ; ag i ip other ste 

"cases, aight be foutit and cénieand plait: the” 
estate: but that soom alter having more ma-.*f . 
turely considered ‘the will, and been positive. Ri 

| ly informed « ‘that the deceased was brought 

a. great | many. years ago, wh when she wa8'a child, . 
from theicgast of Guineayas a aati pth . 
*» :thet jher African name, nor the na of the #" 
tribe to which elie belonged; coitld agcer= 
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tained +. ‘and thal (admitting what. cai never “on oa 
. be experied to; bewroven)ahe left Felations in Wars 
her native cougfity, who “gull reffiain there or Trgere 
Shave beef iféusported 3 admitting aigos that’ Jamas 
é théretare i in this part of Affica, laws recognis-- * 
m,": -ing -adystem’ gf succession, by which they 
4,. might inherit the deceased's estate, it would. 
& Ye impossible to" fin’ ar discover them ; so” 
pi *that wcould not reasonably. be pretended that 
rthere werevAbsént ‘heirs—the respondent, on 
“3 “mbt, ‘evoke the appoifitment. 
ett at the Appointment*being thus revoked, 


+ beghers, vas Without ‘uthority ‘or capacity to 
, eek, Pat, *¢ : “ 


oy. “jeficgced the opinion ‘of the 

ts a e facts detailed inthe first ‘part of 
the ju ¥ "geretunp, may ‘establish. the correct- 
ness o the décisions complained of, afrd was 
oe ‘the cae before ug,’ "might indice us to. affirm 
‘-@them. .We are noty | however, apprized” of the 
+s ngturegt the information spoken, of, and its'le- 
gality and sufficiency are. PRD subjects of 
inquiry on the appeal. . ’ 
dgihe t belief or consciousness’ of the cor- 
_récthiess of a judgment in’ the court Who pro- 
nounced jt, coald justifythe judge i in refusing 

to allow an appeal from it, appeals would very® 
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Re ee 1022. rarely be allowed; for, it hoses, tg judges , arg 
ye id ever Bives | a° decision : which ig oes not be. a | % ¢ 
, as lieve ‘topbe sebrrectiy” ~ a e Y af ee 
‘vpee Biter.” "Pte affidavit? on ‘which he: adjaca thet oe r 
rs * -rule, shows 4 legal” appointment, Whicliviccn-. 7 " ‘af 
’ ferred ‘certain rights oy the ‘abéerit iéirs,. ton,4 " £ 
x wit, the méans of standing iu jutlgnient;. and. ‘4 r 24 
having their rights. prosecuted. .Tffacts have | re? 

~~ 2 since been shown. to the. judge of. probates, 8 


* 


we 


which authorized’him to révoke the *ppcio ag 
ment and destroy.these rights, we ci Lary re- 9 
fuse. our aid’to a papty-who seeks to show atin 
the judge erred in,recefvi the: evidenic on.” ‘ oy « 
| . whieh he actedthat this evidence i is “ille@al ae Kei 
orinsdffidientfand that aibitlogiealoniclusion aa 
was drayvn' therefrom. «°" >, 3? ys ~., a 
We are ‘therefore of ein, that hePule. ’ 







’ be unde. abaplingrs te ty “ 
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, ¢ THE §TaTE vs. JUDGE ESNAUEL. oe 
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Pee? sc Aprrigavion fora rhndamus, i “I vi 


rn neral —_coptrol- ae > ‘ 


eee Poitres, vw delivered’ the opi inion of the «» 9°» de 
" eis 
gourt.. This-is an application dra rule on (fh. aj 
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Stacia Boye’ 
het r < Plaintiffs,” aud 
rs, an defendants. 
id Shdpicccigacents has 
hat the Case alPeady mehtion- . 
a wisi ‘aforebaid—that at 
. Jas, it'was-e called j in its A 
phew Gopjected.that one 
ing bheriff ‘of sien 
. F tried SigtRodt th the Bre-s 
r nee ‘théee nof-bemg a any 
; *pariatiy the’ fudge: refused 
‘gids of ele sie by f the 
Bs gst bntinned 
err re ate Bs, 
A Big a eee 
“et os a jucl oe RAL suthergfore un un- i 
BY. ne ion, tothe. trouble , 
“Ji. > aut ea Abate, and 
Ft aes i Penk has‘ con-, 
; man 


"inlets zi ue Saget “its jie 
' dietion overt t re werdo ¥" 
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“Si ¥ sath Stone” “To. 6 | 
NavLT. shou hive beaks shows, 


twill be trie@tdbelow on it 

wjll’give an errop 

‘the parties ea tie it. 

cannot’ be«done, anihive’ thetefore 

iliterfere withva dasé, of whieh ve "may. ne 
| have ‘occasiin to fake“eopaiontts. ty, ; 

* Agaii—ma dates fever issue <0. 
courts possessing A ge val & tre m 
diction to inferior trib alse dirt ti 
what “judgment. to” giver aif ‘they. lid 
quite dbyjous hey; would ug, - ie. ,t 
“duties ‘which the Tegistatuel by olved" 
the “court of the firs igstaher.... In additic 
this “objection, anager ‘ 

Yesult #h athe Present, 
namely, that if we 48st 
r judge, comingiding ay 

a jury summoned, by aifother pe ersén_than the #. 
“coroner, the appeblewbigll ‘might eo 
"be taken, yould, as to baie 
-* copdings, be from ouf Swag 
’ that of ihorinkerio® trifunal, » 4 

Tt has, not eecaped’ oe attention, that under 
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OF THENSTAIB" or LOUISIANA. a 


his dacision, dt might, veilezed, that: the + fe- East WD harit. 
, menos ha! “touted ciizonsceti “py aw 


e Fel using't Sar’ Strate 


vs. 
“Jupcr Es- 
NAUL?. | 


} rolling powers 
bathes. édurts of the state ; 


rf ici: tHe.injury is; that 
we “ice already said 


pet not Aathorize at_appedl—I1P. Martih, 
OrigngyS. "Réndolph—autl consequently 
Aah round, for a mandamus to 


Tg RY 


-" # 


% pe 


2 


4 Moat, vs. WILKINSON. bs 
3 ae ‘ay the royryaf the first disiviee If thére be ‘no 


fe Merny Statement of 
F " @ facts, &c. the 
Martin, Pi delivered <3 opi mn of the judgment. may 

vig oa be affirmed with 


| City “This dase, spmes up without any state. damages. 
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ment of :facts,. speeial verdlictysonbills of | bai | 
ceptions, the evidenée, was -not , recor } 
no document. was. intro 

unablesto: resist’ the ap 


lee, ‘that ' the appeal ry e 


and damages; for the me 


Tt is therefore ‘ordered, 
sabe 
creed, that’ the judgment, of 
be affirmed with cost mak hat ( 
and.appellant recover , dama vat. the 
ten = cent, dhithe’am aot res 


the! 


Preston for aE 6 
fendant.. rank 2 


this Ger, * ab 
JOHNSON vse TORNRY 


fahoaarg from Ati court of he fis. ing 


s ) 


S. 
he > 
4) 
4 


» Martin, J. delivered the a vy 
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court, in the 2 
case. -s 


e same ork as in 
, 4 . 
“4: 


Preston for the din 
fendants.. ode 
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2 Rane vs. *. LOUISIANA INSURANCE'GOMPANY: East Disuict. 


y tend Y ARRY 
ina t Wstrict: On... 
hei. te Come. 

. - ep iogroT yphe Dectinaiinn: 


6 Ss On When they form 
MSD a’ part of the 


ntse- jWe have res geste, may 

. 9 be given in evi- 
er, |] detice. 

3 ‘The apparent 


skp do 80 er reputed own- . 


er is.a-good wit- 


he peed ia tke ‘record, how ness: between 
a the insurers and 


eisions ¢ of thegjudge Ay insured. 
ing, to. admit “c ‘certain 


pellants: Pik Ma Mah r 
The firs 1s Was arlile,,Pollock; the-notary 
. poke, 2 Sheek the schooner: 
wat t prover certain declara- 
ug; of Brown-the,captainy*invorder to show 
‘ 94. a "Sips fr Paes , 3 eves the mer" 
MY Phetaand vin Schlin, he yrthees 
os. “mept ati of § He was as 
“i prdve, that the nae land purpose ‘of 
“ie ill of sae, by Which he Hegtifted the ves- 
- Sel; wis, to Sectre"him ss endorser of'a pro- 
missory note; and’ that Brown, whorsgiled as 
captainvand Was ‘stated to be such in the po- 


lity of insuratiee, wasin Tactithe | trive’¢ ‘owner. 


rid 


.7 


ad » 
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0 4 pe 
capt Place. “ft: We think the digttiet jude Cpe ne 
ww rejecting the” proof éiféred éf'Br 
pant rations’ Piidhe wae nd pittity! bet 
“Goes andgthe’ plaintiff: Phe’ ib? 
° under ner through’ Bim stand 
: can be'given’ iwevid ences ita 
cipletwhich would admit ey 
stranger” all at SUE ana ee 


Bat if aie to the oy that then are 
solid objections: against receiving | ch prodf. 
Testimodiy, when it! cari be: iad 

much more éntitled toleonsi 


which is civeh be eae att 


law never perinits’aély 

ty+a fidcedsity dt, “foune 
‘any other or better | pro 

case, as Was, ont at oa ae? 

that ‘arguinel d ‘cit: ip*Gy the’ rootpall” 
the rules ‘of evident bat, b ene) | exinji 
ry done wo society, by Fee! pts: , ‘ 
mony; in tases of pedig cant M eee aL ‘tent’ ' 
bouhdariés, &é, would be ‘gre ¥4 
which | can ‘result from Prat dinis ission. a Te | 

case now ‘under consideration, the question . " 
whether Brown’ or. N Vicholséu was owher, doce 
not certainly come within ¢ any of “the. TE 
tions heretofore ctblihedyaautoriing 
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: . i ’ deviatioifrom ihe general rule. apd ifwe had Weptn Dist 
i the ‘power’ to augment them, which we dis- > Aang 

a. rr ‘claim, we,  Shogld fesitate-t before weaddgd to one ts 

phe thei® a simple tagepf contract, which is-of “Comp. * - : _ 
= we “ rebent odtufreicey afid,susce ptible, of higher a 
i 4 and better: prob, ‘That ‘higher’ and better 


‘propwollds have. ‘been the testimony of the 
-Aperap D Whose stateirents the appellants, offer- - 
so @d. t Proye hy another sige Brown him- 
preg Mprs. given}the; est evidence, of 
whieh the cage | iSsusceptible: . 
ce or does, t the Estinany: here offered, come 
‘al ¢ big the’ e principle ,1 which receives in evi- 
| denée the 1e “declarations:of, the Parties when 
oy a part of se Forthe wite 
A a partys the. public ‘act; sought 
a » by, , pargl gfidetice, « and the 
tions ce f anyother main the community 
it as svell begntrddueed. to, prove title in 
AETHs opinions formed on the bill of 
dedi: found in the record; which pre- 2 
. ‘Sents tHé question alone, whether Brown’g de- ° +" 
" clatations were evidence.” If there were any . 
” par icdlag. circumstances which, -would have 3 
ayhorized fheir being proved, it was the, duty 
of the party excepting, to have stated them. 
eis of 4813, 202, Sect. 17. Shewell vs. Stone, 
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Comp. 
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ae casis TR He, SUPREME COURT 


ante, 386. We,do not Say that an iter Wt y 
right, to, the, property on the’ apart. of Bfown, in in * 
the ,presefice of ‘Nicholggn yi it fot © be) 


taken as’ an acknowl Bgaent : D thie Prop 
holding’ title. _It migtit, theik péetieps ber re" 


~ ceived, not Kecanee the § one: aasertaad | his cla 


but begause the other spend ae 34 , i. 


II.* The Gutstion’ as-to the’ inddmisaibifity a 
Nicholson,” has been alebady Se y the, 
former decisioiis of thie court, 
tence is a necessary. result of th ) 
tained in the opiniofi’ delivered wile 
was last before us; Mr" Marying-630, pope 
expresséd ini Milldydoibivs. Louisiana! fi 
Company, ibid 602. Ase uijderstand the Bi 
Merthant, whic evails ‘imthigtstiet acd 
may tamale oh thépisaves the, re 
barratry, on the, part ofthe captain aud 
ners; aud tWat if they do 80.they have 
course against’ the owners, becplise “they, 
paid for the responsibility thi iheury Dicica’l 
on a question driging between! ‘those wild 
freight goods on hoarg a vesseland. the Psu: 
rers, the repute®or, apparentowier: isa good. 
witness: he: stands quite ingifferéht between, 
the parties; for whether he establishes the” 
person who sailed as captain} to be propria 


es 
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“a ‘, - “dor-or not, the redult to, -bim must be,the. same. shad Deak 

Ny Py 7 If the'freighters recover,he is not responsible,” bate 4 
9” as ‘the assurers *warranted that _thex¢aptain © ws. 

ma  f ' “would not ‘ehahit Warratry. ‘Shoiild, on*the Cone . 


contrary, the, aégured fail’ in their. aetion, be- 
“pang the’ master ‘wih dwiter,. then he has 
po sletrly no intefedtwi ahalever'i in the (itnsaction: 
Tt has big reoritended, “however, 'that the 
_defititjon giver byy ‘the court of barratry, is an 
etrorieons dite, and ‘that we should adopt that 
high prevails, on’ the continent of ‘Eutepe. ~ 
‘Wy Before’ entering on’ the Consideration of the 
. : -s . redgohis Whi ch aye: -beéh urged. to usin sup- 
© ‘port of. this Position,” wt think ‘proper to*re- 
mark, that if any. law Baa been produced frodm 
4 thatecountry-whoge legislation, where it has 


, tale“of action in this states, we should readily 
“4adopt "and strictly obey, it. “None suelv fias 

:. been produced » 0. uss. our Owii® researches 

have beén, equally unsuccessful in furnishing’ 
"hus with é any, and we must therefore look else- 
to. . sire for a guide. at ° 


usaf’ Ys Telwhat laws the legiglature referred, when 


‘so ‘in the, Civil ‘Code (260 art.°7)"they declared; 


: . . ‘ e. . 
he’.” * tions, were established _by the laws. relating 
Vou. xu. 63 ” 


en, "* that the rules peculiar to comntercial transac- 


not been alter d Lhypatratigt our. own, is still the® 
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East’n District. tg rele eae has ohted beehi a subject 0 of * ‘ine 
Dee. 1822. 


aaa ‘quiry, and discussion, which ‘as ‘yet’ has not, 4 
Bask® ~ received a satisfactory explanation; and which, | 


ours. Tvs. » 
Coa tnitiha further and moreex plicit” declaration ae 


_of their will/is perhaps not sisceptible ofany. | ° 
Courts, however, "cannbt wait until the teen | . 
° ifade clear; they must decide’ eases when they 
are presented, and in the abserice of positive 
regulation which eases their labour, andi, 
nishes their responsibility, they must resort: fof. 
general prineiples’ and drawing them irom: 
sources whicly they believe pire and “sound, , 
apply them in such a ‘inane as will doj jist ‘ 
between the parties, Mand i in Cases of this: kind” 
bést promote the growl Band . extension of al: 
conimerce, which enricfles, ob country and 
adorns it.° * ° \ » <4 -w 
, elo cbniméréiat questions there is yo it 
‘culty*in deciding, i inthe absence of statutary | 
provisions, than; any other whichiare’ ‘progented. 
‘The lex’ mereatoria is nothing more. than thet 
usages and customs of trade, which’ the: 
courts of justicesin different, counties have; 
from time ‘to time, applied to casés before’ 





ae 













fiom, ‘and which,” in some states, have been | 
reduced .iitto codes and promulgated by les ’ 
gislative authority. The justly: celebrated 


she 








2 =th®,subjec 
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' 
erdinance‘of matifie, of Loyis xtv., we afe in- 


fornged , bf t the , cominentators onit, Was drawn 


' from the usages and custofns previously, exist- 
ing in Earope. ra Veh,» vol.', 6 pre. Bmerigon, * 


ved, pref, Wp. The consulato del mare was nothing 
mone thana collgction of the, usages ae, a 
“Ting.at diygiew it was éompiled.« Congufat ela 
“ther par bipther, vol. 1, 45; ahd Blackstgne tells 
" “risp4het the affaiys; of; commerce are regulated 
, bythe law merchant, which. all nations take 
notice of, 1 "Comin. 273. \F or the deéision’ of 
this, case, then, it is only necessary to ascer- 
taip caren the law merchant f tt thivtstate on 
before wé ; and were of opinion ** 

, from the cleaesilad ,intimate connexion 
"hich exists between this port and those of 
the other cities 1 in’ the union, from ‘the ciréum- 


ai state t that "pearly all the Vessels by’ which 
the trade of this. placeis carried on, belong: 
? toveurssister states’; and that the contract of » 
yassurance is pritigipally entered into bf thei? 


* ® 
bwadrs or “their freighters, (purehasers.of our 


| who are most generally from other . 


partsof »the uniogi) that ‘the contract, of gs- 


surance’ is, understood ‘here® as it i$ in the 


other morttiane cities of | the, United, States. 


. If there i8 errof*in this view of the subject, the 
‘ 


? 
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Eait’s, District remedy must be sought With those, in whom. ° 
—w~ he coustitution: has, vested: legistativa: aie 
ase thority. But it is not. ‘the first time that this ' 
aoee Se. tribynal has. recognised thé | law ‘inerchawt 
‘ which’ prevailé heré, and given fogeetto i 4 
ad Baker vs, Montgtimerye& “ql: 4 Martin 
““@ — Pouts ts, Diipltnlier; 2 Martin 3280%q ids 
Weng we to ‘Wave’ recourse te'the éommers | 
‘Gal’ a of the continent Of: Eerope wel"! : 
should have great difficulty ‘indéed bers 
taining’ which to‘adopt ; “or whethtr;¢ wt 
barratry could be ifisuréd against.’ In Fran 
_ prebions to" the ordinancé’ of Louis then 40h) , da 
\* insdrers were vreapohetble ipsorfacto for | bhi 
ratry. "By th® terms Jot that law, they w | 
only inade’so whétpthe offence ‘was exprei 
merffioned inthe poliey! ; “ording to-an.or 
dirfancé of Phillif thie:2d of Spain, prone | 
gulafe the comitiercé’ of thé city of, Aintwer. 4 
« itis forbidden td'insérethe'clause of watra 
of good*conduct in captainiand | mariners unse 
der the —¥ of nullity: "The same usage 
prevails at terdam, and at. Cadiz.¢"W hile, \ ay P 
ongthe« other hand, we find, “that ‘byptlie ores 
dinance ‘of Bilboa, barratry of thethaster and | 
crew my ‘be’ msured against. Such is also, | 


thé” gustom of Hambiingh gid, Gefioa, with | 
a 


@¢ 





¥ 


OF THE STATE’ ORgLOUISIANA. 


the exception; that, at the last. mentioned Bas’ agit 
sere it's. limited ,tp dof. not fraudulent, aw 
ie ce ot igives us teclist, of Several. writers al 
who ‘entertaip. Airedtly,, opposite opinions on, vege ee 
and ,they:.seem,,pretty,"equal,.in 
3 : i authority.) Amidst eat chtra- <* 
diction andconfusignywhich ofighese systéfis e*? 
is / this; court.to,. atop? We, “, a 
pels Se and Lghatgbacaatest: rule.to w is, 
ot dy, ‘and, acted on, 
bh “merchants and, ypderwriters, in. this 
other states ofthe upton: Aamerigonctrg ité 
: pol, Ach I2iseat 3, 366.eV ain, 
Odin dnsaire surf ordonnayee de la inarine, vol., 2. 
| fib3. tits 6, art.:28, des: gssurantees,, Ordonan- 
oe Pilboee eo. 19, Febrero addicionado, 


" ire by the counsel for th 
tiffigiwe do, not believe,the Witness offered was . 
t, or, rdpat. he was swearing away, 
5 by | proving the captainto be pro- 
7Y * prietor, Emerigon, enipe Tally relied.on 
sin support ofthis, Sden, and that passage La 


‘is liabi 


cited, where-he'states, thatthe owner, 
ship cannot. ingure. Against the acts of 


44> master ; wt bys piotiion of “the: civil 


ol 6a 
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East’n District. ‘ 
asta District: law, omnea facta magistri debet pre@stare, qui cung | 


Ow » Proposust. On which we wemld rébiark,ythat 


e@Barry 


‘We, __ this, opifion i isin. direct, opposition to the: os 


Lovis. Ing 


Comr. _presswletter “ofthe, ordifiance, art, 28, which 
declares; that, insurers,.are,not liable for in, 
juriés resulting from, the fraud of ) captain, 
si'par la police ils ne sontyghargés dela baxateniy 
de patron. Valin, im.his “commentary, on this 
articl®, doubts, or rather Genie the applica: 
tifa of. these expressiotis/jast’ cited from:t 
Roman daw to the,contract.of assurance, ¢ 
makes no exception to,the, right of theo 
to’begmsured, except when 
vessel himsélf, Emerigon jot in » che tonite 
quent part ofthat section; quoted by counsel, 
observes, that .if*the. ungerwriters expressly 
medion that! they warrant the good. conduet 

.of the captain, they. will be. ‘responsible, ah 
reduces the question to an inquiry iglo th 
meaning of the words used in the policy y xand 
we all think, that an engagement Ao dngwer, 
‘for the’ bad conduet of an agent, isas strong 
as.a warrapty that his conduct should be good. «j 
Whichever way we consider the’ lubject,: 
thérefote, whether according to the definition 


‘We. give of barratry, gr that. insisted on by i 
plaintiff, the witness should haye, een per-. | 
mitted to testify. | ? 


7” » 
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Be: 
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' trict fu ot to ‘Feject Nicholséa as ee 


* fiidaxt a pla 
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7 2 ‘[t is therefore Perea: judged and de- East’n District. 


Dee. 1822. 
creat thf? the judgment be andiulled, Avoided © wv-—w 


Bar 


and: “véverséd: ‘aiid tha’ this cause bé’rémand- ve. 


Lovis. Ins. | 


ae te ‘ 
éd for anew ‘trial,, with direétibns to fhe-dis- “Come. 


hess fand'at is farther otdered, adjudged and ** , 
decreed, :tffat ee pay the costs or 6OCUe SS 


this ‘uppeal. we ya ® 
* Ldvermore fot the plaintiff, Duncan for the 
et oe ; i 


@ « 
ye 5 RN nA. Te 
ay B once: : % " . 
, \pLECKNER vs. NELDER, ne 
hides e , dl ey gk ah "a bps & , 


# Arreay from the court of ‘heirs district. ben 


ot 


of a nuncupa- 


*Porver,. J. “aclivered the opinion of, the tive will, under 


private signa- 
court. ‘The* gers purchased of the, dé- tre, that it be 


passed in the 


ation ‘and slaves for $90,000, peeey 3 
gable at ‘several instalments. “Some time ine whagyte 


_ testament re- 


er ‘the sale, he imagined he had discovered a or of 
> four others, 


va defect’ ip the title of his vendor, and he, in: 
_ consequefice, instituted this action, in which 


% he eget that he, was threatenedwith a suit 


at Jaw, and prayed that three of his ndles . 
which he had“ given in payment, and which 


* were thea deposited in the branch bank’ of” 


‘the United States. should be “enjoin” 
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ay” — their circulation prohibited until his right th 


\v~ the property was madesecife. - sl 
= ee defendant pleaded the general wabad,” 


vs. 


NELPER. there Was judgment inbisfavor, dnd'the “4 


. tiff appealed. : 
*» According to the statements tte | 

, it appears, that the appellant i is dpprehén 
of theyelaim of the heirs. and légatees of | 
ward Pearce, deceased. To remove alt diss 
quiet on this head, the appellee has produc 
the last will and ‘téggament of Pearce, it a) 
he has instituted the defendant his unive 
heir. WOn' thé validity of this ‘aon 
péhds the right of the»partiés before ase" 

It is a nuCupative act, under private “ial 

ture, executed in the: countryin the’presenéé! 
of f¥e Witnesses, most Of whom re 
sidents of the place where it was made.» 


of ey swear, that they were present 3 
7 will was exeramd, and that ht : 


probable, did i in our opin fally satltfiés the’ 
provisions of the Coile, 228-98;4whith declares 
that in the country it.is sufficiefit for the valid 


. ag nuncupative atts, under private s sigtt2 Ny 


¢) : 
On 
4 « 
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OF THE — OF LOUISIANA. 


4 =) . raps 
tures. if they are passed in tthe presence of Fas’s Disticr 


Dee. 1822: 
three witnesses residing in the placexwhere ww 
: 2. ° 3 ‘ ° pe F 
the testament’is received, or ofefour residing ae 
GRRE ale ees | es Nauprw. 

out oft. - 
", Theguadinent of the district court is there- 


fore affirmed with. costs. 


bg foF the plaintiff, Moreau for the de- 


.. HORN vs. MONTGOMERY. 


‘Appear from the court.of the first district If the record 
be filed, on the 

0, Se -teaaic e. < d fi r h = 

“Porter, J. delivered’ the opinion of the vn day; ” the 
court. The Mn taken in thi8 case has not demisce. 


It was 4 


ih it has been filed. ‘The direction of the 
dete is imperative, that the record shall be 
nrned into this Court on the day-fixed by. 
athe judge of the first instance, 1 Martin’ s Dig. 
"442 Carpinier vs. Harrod & al..¥1 Martin, 434. 


¥ It is, Aircfove ordered, adjudged and de- 


creed, that..the appeal be dismissed with 
a _ 

Hofman or the plaintf Grymes for the 9° 
fendant, 

Vor. xm 64 





506 CASES IN THE abt * et COURT &c. 


East’n District. LAFON’S, EXECUTORS vs. RIVIERE. 
Dec. 1822. 


Lavor’s ex. | APPEARS ron the court of the mn distefet, 


vs. te % 


Riviere = Por TER," 7: delivered the ondion of the. 


Th 
will be deuae ane This case does-not differsin any ma- 


sed, if the re- 


sort be. ua terial cimeumstance, from, Carpentier ys. Har. 


brought on the 


vwwmaday, rod & al, The act of the legislature," regulating 
the manner in which. appeals should be 
brought, up, imperatiyely directs, thatthe re 
cord mist be filed in this court on the return’ 
day, fixed by the judge before whom the cause 
is.tried, 1, Martin’s Dig, 442.) The appellant 
has not complied with this direction, and the 
appeal must be dismissed. 11 Martin, 433. rf 


. It is therefone Seetlered, adjudged and a& 
ereéd, that.itsbe dismissed with costs.. 1 


Hennen for the plaintiffs, Seghers for the ie 
fendant. 





